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Executive Summary 


The U.S. Constitution guarantees defendants in criminal trials the right to be tried by an impartial jury 
selected from a fair cross section of the community. Although the time has long passed since courts 
intentionally excluded racial and ethnic minorities from participating in the jury system, many courts 
experience difficulty securing a representative jury pool due to a variety of procedural, technological, 
and socioeconomic factors. The U.S. District Court, Eastern District of Michigan, has struggled with this 
problem for more than a decade. To address it, the Eastern District of Michigan requested that the 
National Center for State Courts (NCSC) advise the Court on possible strategies to reduce undeliverable 
and non-response rates for African-Americans, suggest improvements to the Jury Selection Plan in 
advance of the creation of the 2010-2012 Master Jury Wheel, and reach out to other racial and ethnic 
communities in the Detroit metropolitan area, especially Hispanics and Arab-Americans/Chaldeans, that 
may also be underrepresented in the Court’s jury pool. This assistance was provided by Paula 
Hannaford-Agor, Director of the NCSC Center for Jury Studies, who visited the Eastern District of 
Michigan in July 2010 to identify the principal areas of concern related to the jury system and to review 
documentation for the Jury Selection Plan and operational data from the jury automation system. 


Key Findings 


The findings from this review suggest that the underrepresentation of African-Americans in the Court’s 
divisional jury pools results primarily from a combination of two factors: (1) undeliverable qualification 
questionnaires due to inaccurate or stale addresses on the master jury wheel; and (2) disproportionately 
high non-response rates in Wayne County, which has the largest concentration of African-Americans 
within the Detroit, Ann Arbor, and Port Huron Divisions. As discussed below, a substantial portion of the 
non-response rate since September 2009 may consist of undeliverable questionnaires that have not 
been returned by the U.S. Postal Service. 


Undeliverable Rates 


The Eastern District of Michigan applied NCOA address updates and verification to the 2008-2010 
master jury wheels during the wheel compilation process. Nine percent of the records were found to 
have out-of-date or inaccurate addresses or the person was deceased. By August 2010, the NCOA 
match rate had increased to 25% due to normal migration rates during the pendency of the master jury 
wheels and to the disproportionate impact of the economic crisis in the Detroit metropolitan area. 
Cumulatively, more than one-third of the records on the 2008-2010 master jury wheels are now out-of- 
date. Curiously, the actual proportion of qualification questionnaires that are returned by the U.S. 
Postal Service marked “undeliverable as addressed” has remained fairly constant over the past two 
years; however, the non-response rate has increased precipitously during the same period. The increase 
is much too high to attribute solely to citizens’ intentional failure to respond to a juror questionnaire. 
The most likely explanation is that a substantial proportion of these qualification questionnaires are 
actually undeliverable, but are not marked as such and may have been delivered to now-vacant 
addresses. 
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Non-Response Rates 


Citizen non-response to the qualification questionnaire has been a chronic problem for the Eastern 
District of Michigan for at least a decade. Overall, the average non-response rates for the judicial 
divisions are 2.5 to 5 times higher than the national average. The non-response rate in Wayne County is 
more than double that of the other counties that make up the Detroit Division. The Eastern District of 
Michigan has occasionally followed up on non-responders, but not on a consistent or timely basis, which 
are the key characteristics of an effective follow-up program. The single follow-up effort undertaken by 
the Eastern District of Michigan during the pendency of the review period resulted in considerably 
reduced qualification rates, largely due to non-response. This is in marked contrast to the experience of 
other urban courts, for which the qualification rate on follow-up tends to be similar to that of the 
original mailing. Another significant characteristic of the non-response rate for the Eastern District of 
Michigan is the dramatic increase that took place between the July 23 and September 21, 2009 mailings. 
The combination of these three factors—the dramatic increase in the non-response rate, the lack of 
movement in the corresponding undeliverable rates, and the marked change in non-response rate 
between the first and the follow-up mailings—suggest that a large portion of the non-response rate for 
the past year is actually undeliverable questionnaires that have not been returned by the U.S. Postal 
Service. 


Quality of the Master Jury Wheels 


The three key characteristics of an effective master jury wheel are representativeness, inclusiveness, 
and accuracy. Pursuant to the JSSA and the Jury Selection Plan, the master jury wheels for the Eastern 
District of Michigan are created by merging the lists of registered voters, licensed drivers, and state 
identification card holders, identifying and removing duplicate records, and randomly selecting a small 
sample of records in proportion to the geographic composition of the list of registered voters. An 
analysis of the merged lists of registered voters, licensed drivers, and state identification card holders, 
from which the master jury wheels are created, indicate that the underlying juror source lists are 
geographically representative of the judicial divisions, but the merged lists are approximately 10% over- 
inclusive. This strongly suggests that some portion of the master jury wheels contain records for 
persons who are ineligible for jury service because they have died or have moved out-of-district. The 
percent of over-inclusiveness corresponds closely to the NCOA match rate during the creation of the 
master jury wheel, which is a direct measure of list accuracy. As noted above, the accuracy of the 
master jury wheels have degraded over time due to normal migration rates and the impact of the 
economic crisis on the Detroit metropolitan area. Additional juror source lists are unlikely to improve 
the overall representativeness or inclusiveness of the master jury wheels and may greatly complicate 
the process of identifying and removing duplicates. The only justification for adding more juror source 
lists would be to improve the accuracy of the address records with more frequently maintained juror 
source lists. Although the analysis of the 2008-2010 master jury wheels did not indicate skewed 
representation of individual counties, the practice of using very small subsamples of the complete 
merged lists runs the risk of introducing sampling bias into the master jury wheels, making it increasingly 
less likely that subsequent random samples of qualification questionnaires will accurately reflect the 
desired characteristics of the merged source lists. 
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Hispanic and Arab-American/Chaldean Representation in the Jury Pool 


African-Americans are the single largest minority group in the Detroit metropolitan area and the group 
whose historical underrepresentation in the divisional jury pools has received the most attention. 
Nevertheless, the Eastern District of Michigan is equally concerned about the possible 
underrepresentation of other minority populations, especially Hispanics and Arab-Americans/Chaldeans. 
Part of this review included efforts to determine for baseline purposes the expected proportion of the 
divisional jury pools comprised by these populations. The task was complicated by several factors. For 
Hispanics, the primary difficulty is estimating the proportion of the population that is jury-eligible, 
particularly with respect to citizenship and English fluency. Because Hispanics represent a very small 
proportion of the total population, estimates based on annual surveys conducted by the U.S. Census 
Bureau are unavailable. The 2000 Decennial Census provides the most recent reliable estimates: 2% or 
less in all judicial divisions. For Arab-Americans/Chaldeans, the estimates are necessarily more 
tentative. Although the Detroit metropolitan region boasts the largest concentration of persons of 
Arab/Persian descent outside of the Middle East, the U.S. Census Bureau does not collect information 
about ancestry or national origin as part of the decennial census. An open-ended question on ancestry 
is included in the U.S. Census Bureaus’ annual survey (the American Community Survey), but due to the 
potential for sampling bias for small populations and for non-response rates by this population, the U.S. 
Census Bureau estimates are believed to substantially undercount Arab-Americans/Chaldeans. Local 
community groups serving these populations provide alternative estimates about these populations, but 
without sufficient precision concerning the eligible criteria for jury service to make firm predictions 
about the expected proportion of the divisional jury pools in the Eastern District of Michigan. The best 
“guestimate” that the NCSC is able to provide is 4.7% to 7.7% of the jury-eligible population, depending 
on whether the U.S. Census Bureau or local Arab/Persian community organization estimates is used as 
the starting point for the calculations. 


Recommendations 


Based on the findings of this review, the NCSC advises the Eastern District of Michigan to undertake 
several efforts to improve the demographic composition of the division jury pools. The first three 
recommendations should be implemented immediately. They are intended to directly address the two 
most significant causes of underrepresentation and provide information on which to assess their impact. 
The remaining recommendations focus on longer term improvements in jury operations. These are less 
likely to have an immediate impact on the demographic composition of the divisional jury pools and 
may require substantial administrative and logistical support to implement, but will ultimately 
strengthen the integrity of the jury system and provide opportunities for public outreach and education. 


Recommendation 1: Confirm and quantify the proportion of the non-response rate 
that is comprised of unreturned undeliverable questionnaires. 


The underrepresentation of African-Americans in the divisional jury pools is most likely caused by both 
disproportionately high non-response rates for Wayne County and undeliverable questionnaires 
throughout the Eastern District of Michigan. A substantial portion of the non-response rate in all of the 
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judicial divisions, especially since September 2009, may reflect undeliverable questionnaires that have 
not been returned by the U.S. Postal Service. Until this is confirmed and quantified, it is not possible to 
determine whether non-response or undeliverable questionnaires is the more significant factor in 
African-American underrepresentation and hence which strategies offer the most promise for improved 
representation in the divisional jury pools. This information would also provide a more reliable baseline 
for assessing the impact of efforts to address non-response and undeliverable rates. This information 
can be determined by conducting a controlled experiment to measure the difference in non-response 
and undeliverable rates using two different methods to deliver follow-up qualification questionnaires: 
first-class mail and certified mail/return receipt requested. The NCSC recommends that the Court 
randomly select 200 to 250 persons who have previously failed to respond to their qualification 
questionnaire and send a second questionnaire by certified mail/return receipt requested. The 
remaining follow-up questionnaires should be sent by first-class mail. Certified mail provides a tracking 
number with which to confirm the ultimate disposition of the qualification questionnaire, which is a 
more accurate measure of non-response and undeliverable rates. 


Recommendation 2: Improve the accuracy of address records on the master jury 
wheels by (1) updating the master jury wheels annually; (2) changing the default 
parameters for the merge/purge procedures; (3) using NCOA to update all 
qualification questionnaire mailings; and (4) implementing limited use of suppression 
files. 


This recommendation addresses problems related to undeliverable questionnaires through improved 
maintenance of the master jury wheels. Under normal conditions, the migration rate in the Eastern 
District of Michigan is sufficiently high to justify renewing the master jury wheels on an annual basis. 
The impact of the current economic crisis on migration patterns within the Detroit metropolitan area 
makes this step even more essential. When creating the master jury wheels, the Court should use 
name, gender, and date of birth as the duplicate matching criteria (rather than name, gender, and street 
address), and retain only the most recently updated record or the record from the most frequently 
maintained source list. This will reduce the number of unrecognized duplicate records and out-of-date 
addresses on the merged source lists. Using NCOA to update record addresses before mailing the batch 
qualification questionnaires will help to maintain the accuracy of the address records between renewals 
of the master jury wheels. Suppression files, if used carefully and judiciously, can also improve the 
efficiency of the jury selection process by ensuring that persons who are known to be ineligible for jury 
service from being selected to receive a qualification questionnaires, especially from one master jury 
wheel to the next. 


Recommendation 3: Implement a rigorous follow-up on non-respondents. 


Follow-up programs are an old and proven method of improving response rates, but their effectiveness 
depends on timely and consistent application. The NCSC recommends that the Eastern District of 
Michigan send a second qualification questionnaire with a strongly worded cover letter to non- 
respondents within a very short time after the expected return date—ideally within a week, but no later 
than three weeks of the expected return date for optimal effect. It should also consider holding OSC 
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hearings for jurors who fail to respond to the second questionnaire. Such hearings generally have little 
long-term impact on non-response rates, but can provide a very effective public education opportunity 
on the importance of jury service and the consequences of failing to respond to a qualification 
questionnaire or jury summons. 


Recommendation 4: Supplement the existing juror source lists with state income tax 
filers, newly naturalized citizens, and volunteers. 


The existing juror source lists provide a sufficiently representative, but overly inclusive, merged list to 
create the master jury wheels. Additional supplemental lists are unlikely to substantially increase the 
number of jury-eligible persons and would greatly complicate the list creation process. The only 
justification for adding other supplemental source lists is to obtain access to more accurate address 
records through the use of more frequently maintained source lists. If the Michigan legislature enacts 
SB 0656 to permit courts to use the list of state income tax filers as a juror source list, the Eastern 
District of Michigan should amend its Jury Selection Plan to use this list as a supplemental source list and 
retain records from this list during the duplicate identification and removal process. Other potential 
source lists that the Court may consider are the list of newly naturalized citizens and a specially created 
list of “volunteers” (persons who volunteer to be considered for jury service, but who are not already 
included on the merged list as registered voters, licensed drivers, or state identification card holders). 
Again, these lists are unlikely to have a profound effect on the overall demographic composition of the 
master jury wheels, but will have more current address records. With respect to the list of “volunteers,” 
it will also provide judges, lawyers, and court personnel with a concrete step to encourage citizens to 
take during public outreach and education meetings. 


Recommendation 5: Use the complete merged juror source lists as the master jury 
wheel and reinstitute the proportionality requirement at the summoning stage of the 
jury selection process. 


The use of small subsamples of the merged juror source lists to create the master jury wheels introduces 
the potential for sampling bias that would be perpetuated into subsequent stages of the jury selection 
process. Using the entire merged list as the master jury wheel would eliminate this risk entirely. Due to 
the overlapping geographic jurisdiction of the Ann Arbor, Detroit, and Port Huron Divisions, 
implementation of this recommendation would require an amendment to the Jury Selection Plan to 
develop a different process for allocating qualified jurors to the respective judicial divisions for jury 
service. Specifically, the recommendation calls for the Eastern District to create a single qualified wheel 
on which all jurors who are statutorily qualified for jury service are placed. When jurors are needed for 
service, they are randomly selected from the qualified wheel and allocated to the respective divisions 
according to the proportionality criteria determined by the list of registered voters. The effect of this 
approach is to reintroduce the proportionality requirement at the summoning stage of jury selection to 
compensate for the unequal qualification rates across the various counties in each of the judicial 
divisions. 
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Recommendation 6: Approach the Michigan Administrative Office of the Courts 
concerning a coordinated community education and outreach effort. 


State trial courts in Michigan face similar problems concerning underrepresentation of minorities in 
their jury pools. Many of the Michigan Circuit Courts have a long history of public outreach and 
education for the purpose of improving jury diversity and public trust and confidence in the jury system. 
Given the similarity in the nature of the problem and the desire to find effective remedies, it would be 
useful to both the federal and state courts to join forces, combine resources, and present a unified, 
coherent message to their shared audience of prospective jurors. For purposes of logistical ease in 
facilitating the discussions, this recommendation suggests that the Eastern District of Michigan contact 
the Michigan Administrative Office of the Courts for assistance and support in coordinating these 
efforts. 


National Center for State Courts vi 


Review of the Jury Selection Plan for the 
U.S. District Court, Eastern District of Michigan Final Report 


I. Introduction 


The Sixth Amendment and the Equal Protection Clause of the Fourteenth Amendment to the U.S. 
Constitution guarantee defendants in criminal trials the right to a fair and impartial jury selected from a 
fair cross section of the community. Similar guarantees are provided in the Jury Selection and Service 
Act (JSSA)." To ensure that this right is respected, a court’s jury operations must be designed and 
operated such that distinctive groups in the community are not systematically excluded from the jury 
pool. The seminal case discussing the fair cross section requirement is Duren v. Missouri’ in which the 
Supreme Court articulated a three-prong test to determine if a defendant has established a prima facie 
fair cross section claim. Under Duren, a defendant must establish that (1) a “distinctive group” (2) is not 
fairly represented in the jury pool and (3) that “systematic exclusion” accounts for the group’s under- 
representation. 


Although the time has long passed since courts intentionally excluded racial and ethnic minorities from 
participating in the jury system, courts today must contend with a combination of procedural, 
technological, and socioeconomic factors that can significantly distort the demographic composition of 
the jury pool. This was the case for the U.S. District Court, Eastern District of Michigan, Detroit Division, 
in United States v. Alonzo Bates® in which the defendant alleged that African-Americans comprised 
21.6% of the community served by the Detroit Division, but only 9.9% of the jury pool. During an 
evidentiary hearing on November 12, 2009, Bates submitted various exhibits and presented testimony 
by statistical experts from which the Court found that African-Americans were a distinctive group and 
were underrepresented in the jury pool for the Detroit Division of the Eastern District of Michigan; 
however, the Court ultimately concluded that the various factors that may have contributed to the 
underrepresentation did not systematically exclude African-Americans. Rather, the disproportionately 
low qualification rates for residents of Wayne County, which has the largest single proportion of African- 
Americans of all the counties served by the Detroit Division, resulted from non-systematic factors such 
as undeliverable, non-response, excusal, and disqualification rates for persons residing in Wayne 
County. Although the Court found no constitutional violation in this case, it acknowledged that the Juror 
Selection Plan for the Eastern District of Michigan “demonstrates an ongoing and persistent trending 


towards disparity.” 


To address these shortcomings, the U.S. District Court, Eastern District of Michigan, requested that the 
National Center for State Courts (NCSC) Center for Jury Studies advise the Court on possible strategies to 
reduce undeliverable and non-response rates, make suggestions on improvements to the Jury Selection 
Plan in advance of the creation of the 2010-2012 Master Jury Wheel, and reach out to other racial and 


*28C. § 1861 et seq. [hereinafter JSSA]. 
* Duren v. Missouri, 439 357 (1979). 
72009 Dist. LEX 117073 (Dec. 15, 2009). 


“Id. at 46. 
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ethnic communities in the Detroit metropolitan area - especially Hispanics and Arab- 
Americans/Chaldeans. This assistance was provided by Paula Hannaford-Agor, the Director of the NCSC 
Center for Jury Studies. 


This report describes the result of this investigation. It begins with an overview of effective jury 
management particularly with respect to its ability to ensure a jury pool that reflects a fair cross section 
of the community (Part Il). Part Ill outlines the data and methods employed in the context of this 
review. Part IV details the jury selection process employed by the Eastern District of Michigan from the 
creation and throughout the pendency of the 2008-2010 master jury wheels. The analyses discussed in 
Part IV provide the basis for the recommendations set forth in Part V to improve the overall efficiency of 
the jury system and the representation of African-Americans and other distinctive demographic groups 
in the divisional jury pools. These recommendations focus specifically on strategies to reduce non- 
response and undeliverable rates, which are the primary factors undermining the demographic 
representation of the jury pools. These recommendations also outline possible modifications to the Jury 
Selection Plan that would reduce the risk of sampling bias in the jury selection process and reinforce the 
proportional representation of the respective county populations through a revised system of allocating 
qualified jurors to the respective divisional jury pools. This section also advises the Eastern District of 
Michigan to partner with the state courts in both its community education and outreach efforts as well 
as efforts to secure legislative amendments to the Michigan state code that would permit access to a 
greater variety of juror source lists and data fields within the existing lists. The report concludes with 
the general admonition that the Court should proceed with jury system improvement efforts by first 
gathering the low hanging fruit—that is, implementing those steps that are likely to have the most 
immediate impact on improved demographic representation in the jury pool. Only if those efforts 
produce unsatisfactory results should the Court attempt more logistically complex strategies that often 
involve significant traps for the unwary and have less probability of success. 


Il. Overview of Effective Jury Management and Contemporary Fair Cross Section Jurisprudence 


Ensuring that the jury pool reflects a fair cross section of the community is one of four principal 
objectives of effective jury system management. The other three objectives are (1) securing an 
adequate number of prospective jurors from which to select juries; (2) managing the jury system with 
reasonable efficiency; and (3) treating jurors with dignity and respect given their pivotal role in the 
American justice system. Although the fair cross section requirement is the only objective that involves 
the U.S. Constitution, all four objectives are of coequal importance. Without an adequate number of 
prospective jurors from which to select juries—a quorum, in effect—jury trials cannot take place at all. 
A reasonable level of system efficiency, in contrast, recognizes that courts do not have unlimited 
resources with which to manage jury operations; when resources are expended unnecessarily on jury 
operations, it deprives courts of adequate resources in other key areas of court operations. Finally, 
respectful and dignified treatment of jurors is strongly correlated with public trust and confidence in the 
justice system. Although this evaluation focuses primarily on improving the demographic 
representation of the jury pool in the U.S. District Court, Eastern District of Michigan, it is useful to 
recognize that all four objectives are heavily interdependent as well as coequal in importance. A jury 
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system that struggles to secure a sufficient number of jurors, for example, will have difficulty ensuring a 
fair cross section of the community in the jury pool, cannot operate at peak efficiency, and as a result, 
the treatment of the juror suffers. Thus, many of the data analyses, findings, and recommendations 
target improvements in these objectives as a means to improve jury pool representation. 


Before discussing the impact of the District Court’s summoning and qualification procedures on the 
representation of the jury pool, it is useful to specify what the U.S. Constitution requires in terms of the 
demographic composition of the jury pool. The fair cross section requirement derives principally from 
the Sixth Amendment right to an impartial jury and the Equal Protection Clause of the Fourteenth 
Amendment. These constitutional provisions prohibit courts from systematically (Sixth Amendment) or 
intentionally (Equal Protection Clause) excluding minorities from the jury pool. As a practical matter, 
the Sixth Amendment and Equal Protection Clause jurisprudence have tended to merge over time, but 
originally each provision had slightly different procedural requirements. Some court opinions 
addressing alleged fair cross section violations will review the facts of the case under both 
jurisprudential theories separately. These constitutional requirements are supplemented by the federal 
Jury Selection and Service Act’ enacted in 1968. 


The contemporary test to determine whether a violation of the fair cross section has occurred is the 
Duren test.° In Duren v. Missouri, the U.S. Supreme Court addressed the question of whether an 
automatic exemption from jury service offered to women was unconstitutional given that it reduced the 
percentage of women from 46% of the community to 15% of the pool from which the defendant’s jury 
was selected. The Court described three criteria that a defendant must show to establish a prima facie 
violation of the fair cross section requirement: (1) the group alleged to be excluded is a “distinctive” 
group in the community; (2) the group’s representation in the jury pool is not fair and reasonable in 
relation to the number of such persons in the population; and (3) the underrepresentation of the group 
results from systematic exclusion of the group in the jury selection process. Once the defendant has 
established a prima facie violation of the fair cross section requirement, the burden shifts to the State to 
provide a compelling justification for the systematic exclusion of the distinctive group. 


Distinctive or Cognizable Groups 


A “distinctive” group for fair cross section purposes refers to groups that view themselves as distinct 
from other groups, are seen by others as a distinct group, and hold values not necessarily held by other 
groups. Many court opinions also refer to these groups using Equal Protection terminology of 
“cognizable” groups. In most instances, these groups are defined by immutable characteristics, 
especially gender, race, and ethnicity (Hispanic/Latino), and are recognized as valid groups under both 


° 28 C. § 1961 et seq. (2010). 


° Duren v. Missouri, 439 357 (1979). 
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Sixth Amendment and Equal Protection Clause criteria.’ In addition to gender, race, and ethnicity, some 
courts have found groups characterized by religious affiliation or national origin to be distinctive groups 
under the Sixth Amendment. In most instances, however, distinctive groups characterized by religious 
affiliation or ancestry have such a strongly cohesive community that the religious affiliation is similar to 
ethnicity in terms of its cultural significance (e.g., Jews in New York City® and Amish persons in Ohio’). 


Fair and Reasonable Representation 


The second requirement under Duren is that the representation of the group alleged to be excluded is 
not fair and reasonable compared to the proportion of that group in the community. An important 
caveat related to this requirement is that the relevant “community” consists of individuals who are 
statutorily qualified for jury service. Qualifications for jury service in the federal courts include 
citizenship, residency in the geographic area served by the court, adult (age 18 or over), able to speak 
and understand English, and not subject to other legal disqualifications (e.g., previous felony conviction, 
mental incompetency). In many jurisdictions, these qualification requirements result in significant 
differences between the demographic characteristics of the jury-eligible population and those of the 
total population. For example, the jury-eligible population for communities with large Hispanic or Asian 
populations is often proportionately much smaller than that of the total population as individuals in 
those groups are disqualified due to non-citizenship or inability to speak and understand English. 
Differential birth rates between white and minority groups can also result in substantial demographic 
differences between the total population and the adult population. 


With respect to how the representation of distinctive groups in the jury pool compares to their 
representation in the community, the law does not require that demographic characteristics exactly 
mirror one another. Some deviation ordinarily occurs, for example, due to the random selection 
process. Several measures can be used to determine the extent to which the jury pool demographics 
differ from those of the community. The two measures most frequently used by courts are absolute 
disparity and comparative (relative) disparity.° Absolute disparity describes the proportional difference 


” Under the Equal Protection Clause of the Fourteenth Amendment, these three demographic characteristics are 
accorded “strict scrutiny” by courts, requiring the government to offer a compelling justification for disparate 
treatment. 


8 v. Gelb, 881 F. 2d 1155 (2d Cir. 1989). 


* State v. Fulton, 566 N.E. 2d 1195 (Ohio 1991). 


*° A number of additional measures of representational disparity are often used by expert witnesses testifying in 
jury challenges. These include statistical significance tests, which indicate whether the amount of disparity reflects 
an actual difference is or simply the result of random chance in the selection process, and disparity of risk analyses, 
which quantify the representational difference in terms of the probability that the jury pool would have the same 
percentage of the distinctive group as the result of random chance. Richard Seltzer et al., Fair Cross-Section 
Challenges in Maryland: An Analysis and Proposal, 25 U. BALT. L. REV. 127, 141 (1996). 
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in the representation of the distinctive group. In Duren, for example, the absolute disparity for women 
was 31% (46% women in the community - 15% women in the jury pool = 31% absolute disparity). 


Comparative disparity is a second measure of representational disparity. Comparative disparity 
measures the percentage by which the number of distinctive group members in the jury pool falls short 
of their number in the community. The formula for calculating comparative disparity is the absolute 
disparity divided by the percentage of the distinctive group in the jury-eligible community. The 
comparative disparity in Duren, for example, was 67% (31% absolute disparity + 46% jury-eligible 
population = 67%), indicating that the percentage of women in the jury pool was 67% less than would be 
expected for the female population of Jackson County, Missouri in 1976 when the trial took place. 


In Berghuis v. Smith,"’ the U.S. Supreme Court revisited the fair cross section requirement for the first 
time since Duren. The opinion strongly reaffirms Duren’s three-prong test as the appropriate analytical 
framework for considering jury challenges based on fair cross section claims, but disavowed that Duren 
specified a particular method or test that courts should employ to measure underrepresentation. It 
recognized that lower courts had employed a number of different measures of disparity, but found that 
all of them could be misleading, particularly with respect to comparatively small populations of 
distinctive groups. It approvingly cited the Michigan Supreme Court’s admonition that “provided that 
the parties proffer sufficient evidence, the results of all of the tests should be considered.” ” 


The threshold at which underrepresentation reaches unconstitutional levels is rarely articulated as a 
fixed value in court opinions. Most cases that discuss absolute disparity in detail tend to cite values of 
10% absolute disparity or more as sufficient to establish a prima facie violation of the fair cross section 
requirement while the threshold level for comparative disparity is generally cited as 40% to 50% or 
more. In Berghuis, however, the Court explicitly rejected a proposal to adopt a bright-line 10% absolute 
disparity threshold and declined to consider the constitutional significance of such a rule. 


Systematic Exclusion 


The final prong of the Duren test is that underrepresentation of the distinctive group is the result of 
intentional discrimination (Equal Protection) or systematic exclusion (Sixth Amendment). Systematic 
exclusion does not have to be intentional, but merely an inherent result of the jury selection process. In 
Duren, the Supreme Court found that the policy of offering automatic exemptions to women constituted 
systematic exclusion insofar that it was inherent in the jury selection process. 


More recent examples of systematic exclusion are often related to the automation used in the jury 
selection process. In U.S. v. Osorio,”® for example, the length of the database field for the prospective 


™ Berghuis v. Smith, 130 S. Ct. 1382 (2010). 


” Id. at 1393. 


* vy. Osorio, 801 F. Supp. 966 (D. Conn. 1992). 
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juror’s city of residence in the master jury list was truncated, causing the system to misread the eighth 
character as the jurors’ status. As a result, all of the records for individuals living in Hartford were 
mistakenly excluded from jury service because the system interpreted the “d” in Hartford to mean 
“deceased.” At that time, the largest single concentration of Hispanics in the state resided in the city of 
Hartford. In another example, during a routine upgrade to the jury automation system in Kent County, 
Michigan, the software was mistakenly programmed to randomly select names from the first 125,000 
records on the master jury list rather than from the entire list, which was more than 500,000 records in 
length.“ The list was sorted alphabetically by zip code and the largest proportion of African-Americans 
in Kent County resided in the sequentially higher zip codes. 


Non-systematic exclusion, in contrast, is the underrepresentation of distinctive groups in the jury pool 
due to factors beyond the control of the court. Common examples of non-systematic exclusion include 
disproportionately low rates of voter registration by minorities that result in underrepresentation by 


those groups on the master jury list and subsequently in the jury pool.” 


Courts have no authority to 
compel members of distinctive groups to register to vote. Another factor commonly related to 
underrepresentation of minorities is undeliverable rates, which are strongly correlated with lower 
socioeconomic status and, in turn, correlated with minority status. Courts similarly have no authority to 
compel individuals to provide the U.S. Postal Service with a forwarding address or to require the 
agencies that provide the source files for the master jury list to improve their record maintenance 
procedures. Failure-to-appear rates and excusal rates are likewise highly correlated with socioeconomic 


status and have historically been considered forms of non-systematic exclusion. 


Nevertheless, the question of whether the impact of socioeconomic factors on the demographic 
composition of the jury pool could support a fair cross section claim is still unsettled. Some courts in 
recent years have tried to expand the scope of systematic exclusion to include factors that may fall 
outside of the court’s ability to prevent, but for which reasonably effective and cost-efficient remedies 
exist. In U.S. v. Green,’® the U.S. District Court for the Eastern District of Massachusetts ruled that the 
court’s failure to take reasonable steps to address undeliverable and failure-to-appear rates for jurors 
living in predominately minority zip codes violated the federal Jury Selection and Service Act. The court 
proposed over-sampling from predominantly minority zip codes as a remedy in that case.” 


* G. Thomas Munsterman, Jury Management Study for Kent County, Michigan (May 6, 2003). 


* See, e.g., v. Biaggi, 909 F. 2d 662, 676-78 (2d Cir. 1990). 


*° v. Green, 389 F. Supp. 2d 29 (D. Mass. 2005). 


” The Court of Appeals for the First Circuit subsequently overturned the order on grounds that the remedy 
unlawfully supplemented the Jury Plan for the Eastern District of Massachusetts. /n re, 426 F. 3d 1 (1st Cir. 2005). 
In 2006, the District Court for the Eastern District of Massachusetts amended its Jury Plan to respond to an 
undeliverable summons by sending an additional summons to the same zip code. District Court, District of 
Massachusetts, Plan for the Random Selection of Jurors (March 3, 2009). 
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The most recent discussion of this question occurred in Berghuis v. Smith.*® The federal Sixth Circuit 
Court of Appeals had ruled that the trial court’s excusal policy, which “allowed prospective jurors to 
essentially ‘opt out’ of jury service if jury duty would constitute a hardship based on child care concerns, 
transportation issues, or the inability to take time from work” was a systematic exclusion that produced 
|.1° As the Sixth Circuit stated, “the Sixth Amendment 
is concerned with social or economic factors when the particular system of selecting jurors makes such 


unacceptable underrepresentation in the jury poo 


factors relevant to who is placed on the qualifying list and who is ultimately called to or excused from 


1.” 


service on a venire panel.” Upon review, the U.S. Supreme Court concluded that there was insufficient 
evidence that the trial court’s excusal policy caused the underrepresentation of African-Americans and 
thus declined to address the question of whether the disproportionate impact of socioeconomic factors 


could support a fair cross section claim. 
United States v. Alonzo Bates 


The U.S. District Court, Eastern District of Michigan, was forced to grapple with these issues in United 
States v. Alonzo Bates’ in which the defendant alleged that the jury pool for the Detroit Division 
underrepresented African-Americans. The Court held an evidentiary hearing on November 12, 2009 to 
consider the defendant’s fair cross section claim. Although the evidence showed some minor factual 
disagreements between the findings of the defendant’s expert witness and data presented by the 
Court’s own jury office, the key factual findings were largely uncontested. Based on U.S. Census Bureau 
information, 21.6% of the population served by the Detroit Division” is African-American, but African- 
Americans comprised between 8.2% and 9.9% of the 2004-2006 Qualified Jury Wheel.” The Court 
concluded that the most plausible cause of the underrepresentation was the disproportionately low 
qualification rate for residents of Wayne County, which had the largest concentration of African- 
Americans (41.8%) within the Detroit Division. Detailed analyses showed that Wayne County residents 
disproportionately failed to respond to the qualification questionnaire.”*> The Court also examined other 


*8 Berghuis v. Smith, 130 S. Ct. 1382, 1396 n.6 (2010). 


* Smith v. Burghuis, 543 F.3d 326 (2008), cert. granted, ( Sept. 30, 2009) (No. 08-1402). Reducing the term of 
service, ideally to one day or one trial, reduces the financial impact on prospective jurors, making it possible for 
people to serve who would otherwise be excused for financial hardship. 


9 vy, Alonzo Bates, No. 05-81027 (Dec. 15, 2009). 


*1 The Detroit Division of the Eastern District of Michigan consists of Jackson, Lenawee, Macomb, Monroe, 
Oakland, Sanilac, St. Clair, Washtenaw, and Wayne Counties. /n re: Juror Selection Plan (d). 


** The Jury Department reported that 8.2% of jurors on the 2004-2006 Qualified Jury Wheel self-reported their 
race as Black/African-American while the defendant’s expert estimated that African-Americans comprised 9.9% of 
the Qualified Jury Wheel. v. Bates, supra note 3, at 18-21. 


*? The non-response rate for Wayne County was 40.8% compared to a Division-wide average non-response rate of 
21.9%. Id. at Table 7. 
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potential causes of underrepresentation (qualification questionnaires returned by the U.S. Postal Service 
marked “undeliverable as addressed,” out-of-division mailings, and excused, disqualified, and deceased 
jurors), but ultimately concluded that these did not contribute to the underrepresentation or that the 
evidence did not establish a causal relationship. 


The Court ruled that the defendant had met the first and second prongs of Duren, but that 
disproportionate non-response rates were not a form of systematic exclusion. Consequently, the 
underrepresentation of African-Americans in the jury pool was not a violation of the defendant’s 
constitutional rights. Nevertheless, the Court did recognize that disproportionately high non-response 
rates for Wayne County were the single most likely contributor to the underrepresentation. The Court’s 
observations are further confirmed by empirical research showing that socioeconomic status, which 
closely correlates with racial and ethnic minority status, is a significant predictor of non-response to jury 
summonses and qualification questionnaires.” Lower-income individuals, in particular, are less likely to 
respond to a jury summons due to financial constraints such as lack of employer compensation, lack of 
childcare, and lack of transportation, than higher-income individuals.” Other studies of demographic 
disparity in state and federal jury pools have found similar correlations between non-response rates and 
minority representation.”° 


Although the Court ultimately found no evidence that undeliverable mailings contributed to the 
underrepresentation of African-Americans,”’ its opinion in Bates also expressed concerns about the 
accuracy of the address records for prospective jurors. Insofar that migration rates tend to be higher for 
individuals with lower socioeconomic status, the undeliverable rate may also contribute to the 
underrepresentation of African-Americans in the Detroit Division. 


As the Court noted in Bates, the U.S. Constitution may not require courts to address these types of non- 
systematic exclusion, but principles of effective jury management certainly require a concerted effort to 
remedy those shortcomings to the greatest extent possible. In addition to improving the demographic 
representation of the jury pool, doing so will help the court secure an adequate number of prospective 
jurors, improve jury system efficiency, and improve its treatment of jurors. This evaluation takes up 
where the evidence in Bates leaves off, looking specifically at those non-systematic factors that 


** ROBERT G. BOATRIGHT, IMPROVING CITIZEN RESPONSE TO JURY SUMMONSES: A REPORT WITH RECOMMENDATIONS 72-74 (1998). 
Jd. 


ed See, e.g., Paula L. Hannaford-Agor & G. Thomas Munsterman, Third Judicial Circuit of Michigan Jury System 
Assessment: Final Report (Aug. 2, 2006); Clark Erickson & Paula L. Hannaford-Agor, Illinois Conference of Chief 
Judges Committee on Jury Representation: October 17, 2008 Report on Ongoing Kankakee County Study. 


7 The proportion of Wayne County questionnaires returned marked “undeliverable as addressed” by the U.S. 
Postal Service (18.8%) did not differ significantly from that of the other counties within the Detroit Division 
(18.3%). 
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contribute to underrepresentation and identifying strategies to address undeliverable and non-response 
rates and to improve the overall integrity and efficiency of the jury system. 


Data and Methods 


This review of the jury selection process for the U.S. District Court, Eastern District of Michigan involved 
a number of components. The first was a series of discussions with Chief Judge Gerald E. Rosen, Clerk of 
Court David Weaver and staff of the Court Administration office, members of the Court’s Ad Hoc Jury 
Committee, and staff of the Jury Department. The purpose of these discussions was to identify principal 
areas of concern related to the jury system. The most significant of these concerns was the persistent 
underrepresentation of minorities—namely, African-Americans, Arab-Americans and Chaldeans, and 
Hispanics/Latinos—in all of the divisional jury pools within the Eastern District of Michigan. The Ad Hoc 
Jury Committee has identified a number of “short-term fixes” and sought expert advice on the 
practicality and likely impact of these approaches. Secondary concerns included the procedural 
difficulty involved in modifying the Court’s Jury Selection Plan, and the usefulness of management 
reports generated by the Court’s jury automation system. 


The second component of the review was a detailed examination of the steps involved in compiling the 
2008-2010 master jury wheels used by the respective judicial divisions. Paula Hannaford-Agor, the 
Director of the NCSC Center for Jury Studies, reviewed the legal documentation pertaining to the jury 
selection process including the Jury Selection Plan for the Eastern District of Michigan, adopted by the 
Court on December 26, 2000; the Jury Selection and Service Act, the federal legislation that proscribes 
the minimum statutory requirements of federal courts with respect to jury operations; the Guide to 
Judiciary Policy developed by the Administrative Office of the Courts to advise courts on the technical 
and practical requirements of the JSSA; and the technical requirements provided to Michael Sutera, the 
vendor contracted by the Eastern District of Michigan to compile and perform routine maintenance on 
the master jury wheels. Ms. Hannaford-Agor also reviewed data extracted from the Court’s jury 
management system concerning the qualification and summoning process since August 2008 when the 
Court began using the 2008-2010 master jury wheels. Specific aspects of this examination focused on 
the qualification yield for each judicial division, by county; the undeliverable and non-response rates, by 
county within each division, for qualification questionnaires over time; and failure-to-appear and excusal 
rates, by county within each division. 


Finally, Ms. Hannaford-Agor investigated the reliability of existing information concerning the current 
racial, ethnic, and cultural composition of counties within the Eastern District of Michigan. A reliable 
assessment of the demographic impact of jury selection procedures requires accurate baseline 
information. If it is not known with any certainty the actual proportion of African-Americans, Arab- 
Americans/Chaldeans, Hispanics, or other distinctive groups in the community, it cannot be determined 
whether those groups are fairly represented in the divisional jury pools. In general, the decennial 
census conducted by the U.S. Census Bureau is considered the most reliable baseline for demographic 
trends. It is a census—that is, it purports to count and collect demographic information from every 
man, woman, and child living in each residential housing unit in the United States as of April 1 of each 
decennial year. A census differs from other survey methods, which attempt to make generalizations 
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about the entire population based on information collected from a sample of the population. Unlike a 
census, surveys involve the potential for sampling error that may distort findings. The decennial census 
is not a perfect process, by any means. Of particular concern are non-response rates that are alleged to 
result in substantial undercounts of minority populations.”= Given the ubiquitous resource constraints, 
the decennial census is nonetheless more accurate than other potential methodologies. 


The 2000 Decennial Census, however, is now more than a decade old. Like other areas of the country, 
the jurisdictions that comprise the Eastern District of Michigan have undergone significant shifts in 
demographic composition during that time. In particular, the economic crisis that began in late 2008 
had a disproportionately severe impact on the Detroit metropolitan region compared to other regions of 
the county. The result was a substantial decrease in local employment rates, dramatically high 
residential and commercial foreclosure rates, and commensurate residential relocation within and 
potential emigration from the Eastern District of Michigan. Although the U.S. Census Bureau now 
conducts an annual survey (the American Community Survey) to document population and demographic 
trends across the county, it relies on survey methods and thus is also subject to sampling error, 
particularly when attempting to document population and demographic trends involving small 
subsamples of the population. Demographic information based on 2010 Decennial Census will 
undoubtedly provide a more accurate picture of current demographic realities, but those data will not 
be publicly released until mid-to-late 2011. In the meantime, Table 1 provides a breakdown of the 
proportion of jury-eligible population by race and for Hispanic-Americans based on the 2000 Decennial 
Census. 


Table 1: Estimated Proportion of Jury-Eligible Population (2000 Census) 


oe oan 7 Black / African- American - Hawaiin / Pacific Other 2 
Division White American Indian Asian Islander Race Multiple Race Hispanic 
Ann Arbor 70.6% 25.7% 0.3% 1.4% 0.0% 0.7% 1.4% 1.9% 
Bay City 92.7% 4.5% 0.6% 0.3% 0.0% 0.8% 1.0% 2.2% 
Detroit 75.6% 20.9% 0.3% 1.3% 0.0% 0.6% 1.3% 1.8% 
Flint 86.4% 11.0% 0.5% 0.4% 0.0% 0.5% 1.2% 1.5% 
Port Huron 73.3% 23.2% 0.3% 1.2% 0.0% 0.6% 1.3% 1.7% 


Issues concerning the reliability of demographic trends are even greater with respect to the Hispanic 
and Arab-American populations in the Detroit metropolitan area. For Hispanics, the primary difficulty is 
estimating the proportion of the Hispanic population that is jury-eligible, particularly with respect to 
citizenship and English fluency. The U.S. Census Bureau does not capture either citizenship or English 
fluency in the decennial census, but does request this information in the American Community Survey. 
Hispanics make up such a small proportion of the population in the Eastern District of Michigan, the U.S. 


8 For a detailed discussion of U.S. Census Bureau undercounts and proposed strategies to remedy those 
undercounts, see Kenneth Darga, Straining Out Gnats and Swallowing Camels: the Perils of Adjusting for Census 
Undercounts (April 29, 1998) (available at http://www.stat.berkeley.edu/~stark/Census/camel.pdf). 
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Census Bureau does not provide estimates for this population in the smaller counties in Michigan. The 
most recent estimates available are from the 2000 Decennial Census. In addition to normal 
demographic changes over the past decade, anecdotal reports suggest that a large segment of the 
working-age Hispanic community has been employed in the construction industry, which was severely 
affected by the economic crisis. Migration rates for this population may be even greater than for other 
populations in the Detroit metropolitan area. 


An additional complication for the Eastern District of Michigan is its interest in representation by the 
Arab-American/Chaldean community in the jury pool. The Detroit metropolitan region boasts the 
largest concentration of persons of Arab/Persian descent outside of the Middle East itself. 
Unfortunately, the decennial census only documents the name, age/date of birth, gender, race, ethnicity 
(Hispanic/Latino) and relationship among all persons living in the same household; it does not capture 
ancestry, national origin, or religious affiliation. The American Community Survey does include a 
question about ancestry, but this survey is only distributed to approximately 1 out of every 6 households 
over a 5-year period. Moreover, the question concerning ancestry is framed as an open-ended question 
rather than a multiple-choice or other delineated category of possible responses. Persons of Middle 
Eastern descent may simply fail to answer that question even if they receive and complete other parts of 
the American Community Survey. Particularly after September 11, 2001, some may be reluctant to 
disclose ancestry information to government agencies.”? Others may simply think it too unimportant to 
respond to that question. In any event, it is highly likely that the U.S. Census Bureau estimates about 
the number of Arab-American/Chaldeans in the Detroit metropolitan grossly undercount their actual 
numbers, making it difficult to determine whether or not these communities are fairly represented in 
the jury pool. The discrepancy between the U.S. Census Bureau estimates of Chaldeans and estimates 
provided by the 2008 Chaldean Household Survey provide an illustrative example of the magnitude of 
the potential undercount of Census information. In 2008, the Chaldean American Chamber of 
Commerce conducted a survey of Chaldean-Americans in the Detroit metropolitan area and estimated 
the Chaldean community at 113,000 individuals.” In contrast, the U.S. Census Bureau estimates the 
total Chaldean/Assyrian/Syriac population at approximately 32,000 individual for the entire state of 
Michigan.” Estimates by the Arab American Institute concerning the size of the Arab- 


* There is a widespread belief in the Arab-American population that the U.S. Census Bureau provided information 
to the Office of Homeland Security concerning the identity and location of persons indicating Arab-American 
ancestry on the 2000 Decennial Census. See email correspondence with Rosina J. Hassoun, November 15, 2010 
(on file with author). The U.S. Census Bureau did provide aggregate information about the percentage of Arab- 
Americans based on locality and zip code. See Electronic Privacy Information Center, Freedom of Information 
Documents on the Census: Department of Homeland Security Obtained Data on Arab-Americans from Census 
Bureau (available at http://epic.org/privacy/census/foia/). 


3° THE METRO DETROIT CHALDEAN SURVEY 11 (2008). 


* Table B04003, Total Ancestry Reported, 2006-2008 American Community Survey 3-Year Estimates. 
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American/Chaldean population are also considerably larger than U.S. Census Bureau estimates.” The 
Arab American Institute reports that the Arab-American population increased by more than 65% 
between 1990 and 2000,” but presumably much of the increase consists of individuals who are not 
eligible for jury service in federal courts due to age (under age 18), or a combination of citizenship status 
and lack of English fluency. Any estimates of the jury-eligible Arab-American population must therefore 
be considered highly tentative — certainly not a firm basis on which to calculate absolute or comparative 
disparities for fair cross section purposes. Based on U.S. Census Bureau estimates of naturalization rates 
of foreign-born persons over time and the proportion of the total population that is age 18 or older, the 
best “guestimate” of the Arab-American population is 4.7% to 7.7% of the Detroit metropolitan area 
(depending on whether the Arab American Institute or the U.S. Census Bureau estimates of the total 
Arab-American population are used as the starting point for the calculations). 


During her visit to the Court in July 2010, Ms. Hannaford-Agor also met with Kurt Metzger, Director of 
DataDriven Detroit, and Xuan Lui and Sirisha Uppalapati, demographers with the Southern Michigan 
Council on Governments (SEMCOG), all of whom have extensive knowledge about factors affecting local 
demographic trends. They confirmed suspicions about the reliability of current U.S. Census Bureau 
demographic estimates, both due to normal migration patterns since the 2000 decennial census and 
due to the recent economic crisis. In particular, they explained that a sizeable, albeit not precisely 
measured, proportion of Detroit and Wayne County residents have moved since the onset of the 
economic crisis. The current belief is that these individuals have either consolidated households (e.g., 
children moving back to parents’ homes)” or have migrated to “rim cities” such as Oak Park, Ferndale, 
Warren, and Southfield in the immediately adjacent counties. As a result, most of these individuals are 


? The Arab American Institute website estimates the total Arab-American population between 409,000 and 
490,000 for the entire state of Michigan, of which 300,000 to 350,000 reside in the Greater Detroit area (available 
at http://www.arabdetroit.com/arabamerican.php). In contrast, the U.S. Census Bureau estimates the Arab- 
American population at 213,000 for the entire state of Michigan of which 184,000 (86%) reside in the Detroit- 
Warren-Livonia Metropolitan Area, which is comprised of Lapeer, St. Clair, Macomb, Oakland, Livingston, and 
Wayne Counties. 


3 Id. (citing U.S. Census Bureau data). Presumably much of the increase would consist of individuals who are not 
eligible for jury service in the federal courts due to age (under age 18) or citizenship status. 


"The following assumptions were used to develop these estimates: 

e The Arab-American population increased by approximately 139,000 since 1990; 

e = Seventy-six percent (76%) of the total population of the Detroit metropolitan area is age 18 or older; 

e ~— Nineteen percent (19%) of foreign-born persons who entered the US in 2000 or later have become 
naturalized citizens; 61% of foreign-born persons who entered the US between 1990 and 1999 have 
become naturalized citizens; 73% of foreign-born persons who entered the US between 1980 and 1989 
have become naturalized citizens; and 80% of foreign-born persons who entered the US before 1980 have 
become naturalized citizens. 


° Recent U.S. Census Bureau estimates show a significant increase in the average household size, from 2.58 to 
2.89 persons for the City of Detroit. Detroit City, Ml: Selected Social Characteristics in the United States, 2006-2008 
American Community Survey; Table P17 Average Household Size, Census 2000 Summary File 1. 
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still likely to live within the Eastern District of Michigan, but not at the address listed on the master jury 
wheel. Other factors including economic hardship and out-of-region employment may continue to 
affect the likelihood that a person could actually serve if qualified and summonsed for jury service. With 
respect to the reliability of U.S. Census Bureau and other estimates of Arab-Americans/Chaldeans and 
other persons of Middle Eastern descent, all three demographers acknowledged the great degree of 
uncertainty in these estimates. 


Description of Jury Selection Process and Findings 


The opinion in U.S. v. Alonzo Bates focused on the results of the qualification and summoning process 
during the pendency of the 2004-2006 master jury wheel, but did not examine the quality of the 
underlying juror source lists. Several of the potential “short-term fixes” identified by the Ad Hoc 
Committee implicate the creation of the master jury wheels. In addition to updating the analyses for 
the current master jury wheel, this review included a detailed examination of the 2008-2010 master jury 
wheel to determine which of these short-term fixes would have the highest likelihood of success. 


The procedural requirements for compiling the master jury list and for qualifying and summoning jurors 
are found in the Juror Selection and Service Act (JSSA).°° The Juror Selection Plan®’ for the Eastern 
District of Michigan describes the specific steps that the Court takes to implement the JSSA provisions. 
The process begins with the creation of the master jury wheels for the five judicial divisions that make 
up the Eastern District of Michigan. Both the JSSA and the Juror Selection Plan specify that the master 
jury wheels shall be updated no less frequently than every four years.*® For the past decade, the Eastern 
District of Michigan has updated the master jury lists every two years. The grand and petit jurors for the 
respective divisions are selected from the following counties: 


e Detroit Division: Jackson, Lenawee, Macomb, Monroe, Oakland, St. Clair Sanilac, Washtenaw, 
and Wayne Counties; 

e Flint Division: Genessee, Lapeer, Livingston, and Shiawassee; 

e Bay City Division: Alcona, Alpena, Arenac, Bay, Cheboygan, Clare, Crawford, Gladwin, Gratiot, 
Huron, losco, Isabella, Midland, Montmorency, Ogemaw, Oscoda, Otsego, Preque Isle, 
Roscommon, Saginaw, and Tuscola; 

e Port Huron: Macomb, Oakland, St. Clair, Sanilac, and Wayne; and 

e Ann Arbor: Jackson, Lenawee, Monroe, Oakland, Washtenaw, and Wayne.” 


© 98 C. § 1861 et seq. (2010). 
37 In re: Juror Selection Plan, Administrative order No. 00-AO-083 (Dec. 26, 2000) [hereinafter Juror Selection Plan]. 
8 98 C. § 1963(b)(4) (2010); Juror Selection Plan (h)(3). 


° In re: Juror Selection Plan (d). The Eastern District of Michigan encompasses the Detroit Division, the Flint 
Division, the Bay City Division, the Port Huron Division and the Ann Arbor Division. 
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The U.S. District Court, Eastern District of Michigan, is extraordinary unique insofar that three of the five 
judicial divisions have overlapping geographic jurisdiction; the only other federal court to do so is the 
District of Oregon. All other divisions of U.S. District Courts have exclusive geographic jurisdiction. The 
overlapping geographic jurisdiction among these three divisions would complicate the implementation 
of Recommendation 4, infra, concerning use of the fully merged source lists as the master jury wheel for 
the Eastern District of Michigan. 


Proportional Representation by County 


Each county within a division must be proportionately represented in the master jury wheel for that 
division. According to the JSSA, the determination of county proportionality may be based on either the 
number of registered voters or the number of actual voters in each county.” The Juror Selection Plan 
for the Eastern District of Michigan is based on the number of registered voters.*” Table 2 compares the 
number and percentage of adult residents for each county” with the number and percentage of 
registered voters from the list used to create the 2008-2010 Master Jury Wheels for the Eastern District 
of Michigan. Although some minor differences in proportional representation exist between the two 
lists, none are statistically significant. For fair cross section purposes, this is extremely fortunate 
because if the list of registered voters does not accurately reflect the geographic distribution of the jury- 
eligible population, the resulting master jury wheel could potentially be skewed with respect to its 
demographic composition from the onset of the juror selection process, making it far more difficult to 
produce a representative jury pool. Imagine, for example, if the number of registered voters in Wayne 
County was 25%, rather than 38%, because residents of Wayne County failed to register to vote at the 
same rate as residents of other counties.” If so, the master jury wheel for the Detroit Division would be 
statutorily required to under-represent the actual proportion of Wayne County residents by one-third. 
Because Wayne County contains the greatest proportion of African-Americans in the Detroit Division, a 
master jury wheel that proportionately reflected such a skewed list of registered voters would almost 
certainly under-represent African-Americans by a significant margin. Even greater distortions would 
occur in the master jury wheels for the Port Huron and Ann Arbor Divisions, where the proportion of the 
Wayne County residents is nearly half of the adult population. 


“° 28 USC § 1963(b)(1). 
“* In re: Juror Selection Plan (h)(2). 


“ Values for the adult population for counties with populations greater than 20,000 are based on the 2006 
American Community Survey (ACS) by the U.S. Census Bureau. Estimates for counties with populations less than 
20,000 are based on the 2000 Decennial Census. 


“8 This was a common criticism of the use of the voter registration list as sole juror source list during much of the 
late 20th Century. See HIROSHI FUKARAI, RACE AND THE JURY: RACIAL DISENFRANCHISEMENT AND THE SEARCH FOR JUSTICE (1993). 
Since the enactment of the National Voter Registration Act of 1993, 42 C. §§ 1973gg et seq., which greatly eased 
the logistical requirements to register to vote, voter registration lists have become more representative of the 
general population. 
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Table 2: Geographic Proportionality of Adult Population 
Compared to Voter Registration List Used to Create the 2008-2010 
Master Jury Wheels 
|__| Aut Poputation | Vol Sgaatn | 

List 
Detroit Division 
Jackson 123,323 93,647 
Lenawee 77,603 59,437 
Macomb 635,238 497,579 
Monroe 116,414 94,263 
Oakland 914,567 745,201 
Sanilac 33,108 25,909 
St. Clair 128,973 99,352 
Washtenaw 272,368 212,704 
Wayne 1,454,923 1,139,704 
Total Adult 3,756,517 2,967,796 
Flint Division 
Genesee 322,192 285402 
Lapeer 69,931 52985 
Livingston 137,458 109617 
Shiawassee 54,372 44374 
Total Adult 583,953 492,378 
Bay City Division 
Alcona 9,492 8,047 
Alpena 23,607 20,017 
Arenac 13,243 10,008 
Bay 83,690 68,937 
Cheboygan 21,013 16,924 
Clare 23,939 18,907 
Crawford 10,776 9,114 
Gladwin 20,861 18,011 
Gratiot 32,228 20,959 
Huron 26,372 21,047 
losco 21,113 19,212 
Isabella 54,331 33,794 
Midland 63,060 53,372 
Montmorency 8,222 7,006 
Ogemaw 16,947 13,960 
Oscoda 7,221 5,519 
Otsego 18,425 16,650 
Presque Isle 11,392 8,945 
Roscommon 20,705 18,507 
Saginaw 153,274 131,793 
Tuscola 43,422 36,087 
Total Adult| 683,333, | 556,816 
National Center for State Courts 15 


Review of the Jury Selection Plan for the 
U.S. District Court, Eastern District of Michigan Final Report 


Table 2: Geographic Proportionality of Adult Population 
Compared to Voter Registration List Used to Create the 2008-2010 
Master Jury Wheels (con't) 


Adult Population Voter Registration 
List 
Port Huron Division 
Macomb 635,238 20.1% 497,579 
Oakland 914,567 28.9% 745,201 
St. Clair 128,973 41% 99,352 
Sanilac 33,108 1.0% 25,909 
Wayne 1,454,923 45.9% 1,139,704 
Total Adult 3,166,809 2,507,745 


Ann Arbor Division 
Jackson 123,323 4.2% 93,647 
Lenawee 77,603 2.6% 59,437 
Monroe 116,414 3.9% 94,263 
Oakland 914,567 30.9% 745,201 
Washtenaw 272,368 9.2% 212,704 
Wayne 1,454,923 49.2% 1,139,704 


TOTAL ADULT 2,959,198 2,344,956 


Juror Source Lists 


Although the proportional representation of the respective counties is determined by their 
representation on the list of registered voters, the source lists used to create the master jury wheels for 
the Eastern District of Michigan are the list of registered voters, the list of persons licensed to drive in 
Michigan, and the list of persons who have been issued a personal identification card by the Michigan 
Secretary of State.“* An effective master jury wheel is one that is broadly inclusive of the jury-eligible 
population. As a general rule, as the master jury wheel becomes more inclusive, it becomes more 
representative. By definition, a list that is exactly 100% inclusive of the jury-eligible population will be 
perfectly representative. “’ Table 3 shows that the list of registered voters ranges between 79% and 85% 


of the adult population for the respective divisions. 


“* In re: Juror Selection Plan (f)(1). The respective lists are sent to the Court’s jury automation vendor, Michael 
Satura, to be merged and to remove duplicate records. The Jury Selection and Service Act permits federal courts 
to supplement the list of registered or actual voters with “other source or sources of names in addition to voter 
lists where necessary to foster the policy and protect the rights secured by sections 1861 and 1862 of this title.” 
28 USC § 1863(b)(2). 


“© The NCSC recommends that the master jury wheel include 85% or more of the jury-eligible population. G. 
THOMAS MUNSTERMAN, JURY SYSTEM MANAGEMENT 4-5 (1996). The American Bar Association Principles for Juries and 
Jury Trials does not specify a numerical standard, but recommends that “the jury source list and the assembled 
jury pool should be representative and inclusive of the eligible population in the jurisdiction.” AMERICAN BAR 
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The instructions to Michael Sutera direct that the list of registered voters and the list of licensed drivers 
and state identification card holders are merged into a single list and duplicate records be identified 
based on matching the first and last name and street address for each record. The record originating 
from the list of registered voters is retained while the duplicate record from the list of licensed drivers is 
removed. In the event that two records (one from each list) indicate the same first and last name but 
different street addresses, both records would be retained in the merged list. In most instances, 
however, one of the two records is an out-of-date address. To improve the likelihood that records 
retained on the master jury wheel are current and accurate, the National Center for State Courts 
recommends that duplicate records be identified based on first and last name and a third unique 
identifier such as date of birth or Social Security Number.*® When duplicate records are identified, the 
most recently updated record or the record from the more frequently maintained juror source list 
should be retained on the master jury wheel. (See Recommendation 2, infra). 


After merging the supplemental source lists and removing duplicate records, however, the number of 
records on the merged list exceeds the adult population for each division by up to 14%. This over- 
inclusiveness suggests that the merged list contains substantial numbers of individuals who are most 
likely ineligible for jury service in the Eastern District of Michigan (e.g., persons who have moved out of 
the district, deceased persons, and unrecognized duplicate records). Indeed, the evidence presented in 
U.S. v. Bates with respect to the undeliverable rate for qualification questionnaires and the 
disqualification rate for deceased and out-of-district jurors confirms the presence of these ineligible 
persons on the master jury wheel. Over-inclusiveness in the master jury wheel does not necessarily 
suggest problems with representation, particularly where the over-inclusiveness is relatively uniform 
across all of the divisions. It does, however, reduce the overall efficiency of the jury system by requiring 
the Jury Department to mail a greater number of qualification questionnaires to secure qualified jurors 
for summoning. 


Table 3: Inclusiveness of List of Registered Voters and Merged VRL/DMV List 


Adult Merged VRL/DMV List 
R Vv yy, 
mises Population eee 


Detroit 3,756,527 2,967,796 4,185,786 111.4% 
Bay City 683,333 556,816 ; 763,363 111.7% 
Flint 583,953 492,378 ; 665,199 113.9% 
Port Huron 3,166,809 2,507,745 P 3,472,782 109.7% 
Ann Arbor 2,959,198 2,344,956 ‘ 3,230,795 109.2% 


ASSOCIATION, PRINCIPLES FOR JURIES AND JURY TRIALS, Principle 10.A.2 (2005). The ABA STANDARDS RELATING TO JUROR USE 
AND MANAGEMENT (1993), which preceded the ABA PRINCIPLES, noted that 80% coverage of the adult population was 
the predominant practice, but that the use of multiple source lists to compile the master jury list would often 
result in 90% inclusiveness or more. 


“© G. THOMAS MUNSTERMAN & PAULA L. HANNAFORD-AGOR, THE PROMISE AND CHALLENGES OF JURY SYSTEM TECHNOLOGY 17 
(NCSC 2003). 
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Selecting Names for the Master Jury Wheel 


The master jury wheels for the divisions are created by randomly selecting records from the respective 
merged lists in the same proportion as the counties. Each unique master jury wheel is created for each 
judicial division. The master jury wheels for the Ann Arbor, Bay City, Flint, and Port Huron Divisions 
consist of 20,000 names while the master jury wheel for the Detroit Division contains 70,000 names.”” 
The practice of randomly selecting a subset of the merged list deserves some explanation. It originated 
before the advent of jury automation systems when “random selection” techniques consisted of writing 
jurors names and addresses by hand on small slips of paper, depositing them in a large barrel-shaped 
container (the origin of the term “jury wheel”), and picking a specified number of names from the 
container for jury service. In all but the smallest jurisdictions, the labor-intensiveness of this process 
necessitated reliance on a subset of the source list as the master jury wheel. 


Even after the introduction of jury automation, many courts continued to use a subset of the source list 
because, for much of the past 50 years, computer memory was the single most expensive part of the 
computer system. Most courts, understandably, did not see the need to maintain the entire source list 
on their computers when only a small number of names would be needed to secure jurors for an 
extended period of time. In recent years, the cost of computer memory has decreased dramatically 
making obsolete the historical justification for creating master jury wheels from subsets of the juror 
source list. Although most federal courts continue to use subsets of the juror source list for the master 
jury wheel,“® most state courts now conduct random selection from the entire merged list. 


The decision to use the complete juror source list or a subsample of the list has greater significance than 
simply the amount of computer memory allocated to the process, however. Probability theory posits 
that random selection techniques will produce a sample that reflects the characteristics of the list from 
which it was drawn. Yet for each sample, there is a finite, but measurable, probability that it will deviate 
from those characteristics. This is particularly the case if the characteristic in question is relatively rare 
in the population (e.g., persons living in New Boston, which has the smallest population of any township 
in Wayne County). Similarly, when the sample is relatively small compared to size of the entire list, the 
probability that the sample will differ from the population is greater than when the sample is relatively 
large. Over the course of many drawings, the average sample will be more likely to mirror those 
characteristics in the same proportion as the list, but individual samples will all deviate to some degree. 


“7 Master Jury Wheel Specifications, United States District Court for the Eastern District of Michigan 1. The JSSA 
specifies that the master jury wheel must contain “at least one half of one per centum of the total number of 
persons on the lists used as a source of names for the district or division; but if this number of names is believed to 
be cumbersome and unnecessary, the plan may fix a smaller number of names to be placed in the master wheel, 
but in no event less than one thousand.” 28 USC § 1863(b)(4). 


“8 The JSSA does not require federal courts to use a subset of the source list(s) as the master jury wheel, but the 
language employed in the statute, which specifies the minimum number of names that may be placed on the 
master jury wheel but not a maximum number of names, may suggest that this is the appropriate procedure. 28 
USC § 1863(b)(4). 
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In the Eastern District of Michigan, for example, the creation of the master jury wheel for the Detroit 
Division involved selecting 26,882 names from the merged voter/driver list from Wayne County, which is 
1.7% of the total names available. Under random selection, one would expect that 100 names would be 
selected from the town of New Boston. In each draw, however, there is a 5% chance that 83 or fewer 
names will be selected from New Boston and, likewise, a 5% chance that 116 or more names will be 
selected from that township.”’ The problem with using a subset of the merged source lists as the master 
jury wheel is that subset now becomes the list from which all subsequent random samples are drawn. If 
the master jury wheel does not reflect the desired characteristics of the merged source lists, it becomes 
increasingly less likely that subsequent draws to mail qualification questionnaires will do so. 


There are two final steps to the master jury wheel creation process that take place before the Court 
begins selecting names to send qualification questionnaires. First, to ensure that the address records on 
the master jury wheels are as accurate as possible, the Court’s vendor checks the records against the 
U.S. Postal Service National Change of Address (NCOA) database.’ This process resulted in 12,238 
updated records (8.16%) for the 2008-2010 master jury wheel for the Detroit Division.** Another 1,388 
records were matched by NCOA with no forwarding address.” After making those updates, the vendor 
randomizes the records on the master jury wheel for each division.’ 


Qualification Questionnaires 


After the master jury wheels have been created for each of the divisions, the Jury Department begins 
the process of qualifying jurors for service. This is done by randomly selecting names from the master 
jury list and sending qualification questionnaires. A new batch of approximately 5,000 questionnaires is 
mailed every two to three months. Since August 23, 2008, there have been ten such mailings from the 
2008-2010 master jury wheels which have resulted in 37,772 qualified jurors available for service to the 
various divisions (See Table 4). Overall, the qualification rates for the 2008-2010 master jury wheels are 
similar to those for previous wheels. As in U.S. v. Bates, the most significant factor contributing to 
reduced jury yields across all divisions is the non-response rate for qualification questionnaires. It is 


In fact, the 2008-2010 master jury wheel for the Detroit Division contained 127 records from New Boston, MI. 
Given the size of the New Boston population compared to the total population of the Detroit Division (0.15%), 
there was only a 0.4% chance that 127 people or more would be randomly selected from that township. Thus, 
residents of New Boston, MI are significantly overrepresented (0.18%) on the master jury wheel compared to 
residents of other localities. 

°° Master Jury Wheel Specifications, U.S. District Court for the Eastern District of Michigan 2. 

°* Anchor Computer Systems, NCOA Report-1, NCOA Processing Summary Report (Aug. 6, 2008)(on file). 

* Id. 


°° Master Jury Wheel Specifications, supra note 50, at 2. 
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clear that the qualification rates for Wayne County, and in particular the non-response rates, that these 
are the primary contributors to reduced jury yields in the Detroit, Ann Arbor, and Port Huron Divisions. 


Table 4: Qualification, Non-Response and Undeliverable Rates, by Division (as of Sept. 28, 2010) 


Wheel Mailed 
Ann Arbor : 
Bay City 
Detroit 
Flint 
Port Huron 


A closer examination of the non-response rates reveals a very puzzling phenomenon—namely, that the 
non-response rates have tended to increase in all of the counties with each successive batch of mailed 
qualification questionnaires. Figure 1 illustrates this phenomenon for the Detroit Division over the 
lifetime of the master jury wheel. 


Figure 1: Non-response rates by county (2008-2010) 
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St. Clair (5% to 27%) 
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The first batch of qualification questionnaires sent using the 2008-2010 master jury wheel was mailed 
on or about August 23, 2008. The non-response rate was 26% for Wayne County compared to non- 
response rates between 5% and 10% in the other counties. That general pattern of significantly higher 
non-response rates for Wayne County has continued over the lifetime of the master jury wheel. Non- 
response rates for the other counties have tended to cluster within a range of 5 to 9 percentage points 
of each other. 
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To a certain extent, these non-response rates are not surprising. The NCSC’s State-of-the-States Survey 
found that non-response rates averaged 9% nationally, and these rates tended to be higher in urban 
areas.’ Non-response and failure-to-appear rates tend to increase if left unaddressed for long periods 
of time. In its seminal study of juror non-response and failure-appear, the American Judicature Society 
found that the single biggest predictor of whether a juror would respond to a jury summons or 
qualification questionnaire was the juror’s expectations about the consequences of failing to respond.” 
Jurors who believed that nothing would happen to them were significantly less likely to respond than 
jurors who believed that they would face negative consequences.° The NCSC’s State-of-the-States 
Survey of Jury Improvement Efforts found that courts that consistently follow-up on non-responders and 
FTA jurors in a timely manner experienced non-response and FTA rates 24% to 46% lower than courts 
that did no follow-up.” The Eastern District of Michigan has conducted sporadic follow-up measures on 
non-respondents, but not on a consistent or timely basis.°° Similarly, the Third Circuit Court of 
Michigan, the Michigan state court of general jurisdiction that mails more than 200,000 qualification 
questionnaires to prospective jurors in Wayne County each year, has not followed-up on non- 
responders since 1997.” It should not be surprisingly, therefore, that a significant portion of the Wayne 
County population believes that a juror qualification questionnaire can be ignored without fear of 
adverse consequences.” 


What is striking about these data is the marked increase in non-response rates in all counties that began 
with the September 21, 2009 mailing, approximately one year into the life of the master jury wheel. 
During the first year of the master jury wheel, non-response rates increased across all of the counties, 
but in a very incremental and sometimes erratic fashion. In Oakland County, for example, the non- 
response rate for the August 23, 2008 mailing was 10%, then climbed to 13% for the November 5, 2008 
mailing, then fell to 12% for the next two mailings (February 6 and February 19, 2009), then climbed to 
14% for the July 13, 2009 mailing. In the two months between the mailing on July 13 and September 21, 


a Gregory E. Mize, Paula L. Hannaford-Agor & Nicole L. Waters, State-of-the-States Survey of Jury Improvement 
Efforts 21 (2007) [hereinafter State-of-the-States Survey]. 


e BOATRIGHT, supra note 24, at 79. 
°° Id. 
°” Paula Hannaford-Agor, Jury News: Tales of “Tales” Jures, 23(2) CT. Mar. 27 (2008). 


* U.S. v. Bates, supra note 3, at 8-9. The Jury Division undertook only one follow-up in December 2009 on all non- 
responses during the pendency of the 2008-2010 master jury wheel. 


°° Paula L. Hannaford-Agor & G. Thomas Munsterman, Third Judicial Circuit of Michigan, Jury System Assessment: 
Final Report (Aug. 2, 2006). 


= According to surveys completed in conjunction with the NCSC State-of-the-States Survey of Jury Improvement 
Efforts, Oakland County does send a follow-up notice to non-respondents, but Macomb County reported no formal 
follow-up program. State-of-the-States Survey, supra note 54 (surveys on file at the NCSC). 
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2009, the non-response rate for Oakland jumped to 24%, then 27%, 23%, and 29% for the next four 
mailings. Overall, the non-response for all of the counties in the Detroit Division (and hence for those in 
the Ann Arbor and Port Huron Divisions) more than doubled (a 252% average increase) beginning with 
the September 21 mailing. 


Regardless of community expectations about the consequences of failing to respond to a juror 
qualification questionnaire, it is highly implausible that the entire region served by the Detroit Division 
suddenly decided to ignore all jury-related mailings. The more likely explanation is that many individuals 
had moved and the U.S. Postal Service either had no forwarding address or the forwarding address had 
expired and was removed from the NCOA database, but the Post Office failed to return the qualification 
questionnaires as undeliverable mail.©’ Given the high vacancy rate in the Detroit metropolitan area, 
many questionnaires may have been delivered to vacant addresses. 


Two additional pieces of information tend to support this conclusion. First, the undeliverable rate for 
qualification questionnaires has actually remained fairly flat for all the counties in the Ann Arbor, 
Detroit, and Port Huron Divisions over the entire lifetime of the master jury wheel and these rates are 
consistent with average undeliverable rates for large urban courts” (see Figure 2). There is some 
fluctuation in the undeliverable rate for all of the counties from one mailing to the next, but there is not 
the steady increase that one would expect to see over time as the address records on the master jury 
wheel become stale. According to the U.S. Census Bureau, the annual migration rate in Michigan was 
15% during the period 2006 to 2008—that is, 15% of the population moved to a new home during the 
previous year.”? The U.S. Postal Service forwards personal mail for up to 24 months and commercial 
mail for up to 12 months if the person files a forwarding address with the U.S. Postal Service; after this 
time, the person’s mail is returned to the sender marked undeliverable. Thus, even if the master jury 
wheel is completely accurate with respect to the address records at its inception, undeliverable rates 
would be expected to increase over time simply due to this migration rate. 


* Anecdotal reports from the Jury Department raised suspicions that mail was not being delivered the Court; 
occasional calls to the Post Office would prompt the discovery of a cache of mail left in a corner of the Post Office. 
The American Judicature Society study of non-response estimated that up to 39% of the non-response rate results 
from jury summons and qualification questionnaires that became “lost” in the mail—that is, they are 
undeliverable, but are not sent back marked as such. BOATRIGHT, supra note 24, at 65-66. 


pe State-of-the-States Survey, supra note 54, at 20. 


U.S. Census Bureau, Michigan, Selected Social Characteristics in the United States, 2006-2008, 2006-2008 
American Community Survey: 3-Year Estimates (available at 
http://factfinder.census.gov/serviet/ADPTable?_bm=y&-geo id=04000US26&- 

qr _name=ACS 2008 3YR GOO DP3YR2&-ds name=ACS 2008 3YR GOO &- lang=en&- sse=on). Approximately 
two-thirds of these individuals (65.2%) moved to a new home in the same county, and another one-fourth moved 
to new county within the same state. Id. The vast majority of these individuals, therefore, are likely to be eligible 
for jury service in the Eastern District of Michigan, if they could be located. 
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Figure 2: Undeliverable Rates by County (2008-2010) 
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Second, before mailing two new batches of qualification questionnaires in August 2010, the Jury 
Department requested its vendor to update the addresses of the selected names using the U.S. Postal 
Service NCOA database. For the first batch of 5,000 names, a total of 1,246 address records (24.9%) 
were found in the NCOA database. New addresses within the Eastern District of Michigan were 
provided for approximately half of those records (602), but the remaining records either had new 
addresses that were out-of-district, had no forwarding address on file, or the person was listed as 
deceased. A similar proportion of NCOA updates were found for the second batch of 5,000. Based on 
these numbers, it is clear that nearly 25% of the address records from the master jury wheel have 
become stale since the wheel was created in 2008. These NCOA matches are in addition to the 9.1% of 
records that were matched when the master jury wheels were first created in August 2008. Those 
forwarding addresses have now expired and migrated off the NCOA dataset™ yet the rate at which the 
U.S. Postal Service returns these mailings has remained virtually unchanged. The only logical 
explanation is that a substantial portion of the non-responses are actually undeliverable mailings that 
are not being returned to the Court. 


The impact of the non-response and undeliverable rates on the demographic composition of the Detroit 
Division jury pool is twofold. Wayne County has the largest proportion of African-Americans in the 
Detroit Division, so the disproportionately high non-response rate for Wayne County undoubtedly is a 
major factor in the reduced number of African-Americans in the jury pool. The portion of non-responses 
that result because the prospective juror has moved from the former address may account for as much 
as half of the non-response rate in all of the counties. It is likely that most of these jurors have moved to 
an address within the Eastern District of Michigan so they could potentially be eligible for jury service if 
they could be located. In addition, it is also likely that disproportionate non-response and undeliverable 


* It is important to recognize that the U.S. Postal Service does not keep forwarding addresses in the NCOA 
database indefinitely. After 24 months, the forwarding address expires and the records are removed from the 
NCOA database. Any mailing list sent for NCOA updating will not be able to match on NCOA records that have 
expired and been removed from the NCOA database. Mailings for these records will ultimately be returned as 
undeliverable as addressed. 
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rates are reducing the representation of African-Americans across the entire Eastern District of 
Michigan, rather than just in Wayne County. This would result in the loss of African-Americans in the 
jury pool from all of the counties in the Eastern District, further exacerbating the under-representation. 


Follow-Up on Non-Responders 


The Eastern District of Michigan currently does not have a vigorous follow-up program for non- 
responders. In December 2009, the Jury Department sent 8,325 follow-up questionnaires in the Detroit 
Division who had not previously responded to questionnaires mailed between August 23, 2008 and 
September 21, 2009. The impact of that effort was surprisingly tepid compared to similar efforts in 
other courts (see Table 5). In most courts, the jury yield for the first follow-up effort typically mirrors 


® Subsequent follow-up efforts (e.g., third notices, Order-to-Show-Cause 


the yield for the first mailing. 
hearings, capias warrants) tend to have diminishing returns in terms of qualified jurors. The jury yield 
for this follow-up effort was 21% compared to 43% for the previous mailings, and for all of the counties 
in the Detroit Division, the difference in the yield is almost entirely due to the increased non-response 


rate for the follow-up mailing. 


Table 5: Results of December 2009 Follow-Up Effort, Detroit Division, by County 


Second Non- Qualified 
County Questionnaires R Undeliverable Disqualified Exempt Excused Qualified Yield-First 
fi le sponse oe 
Mailed Mailing 
Jackson 176 46.0% 10.2% 9.7% 0.0% 2.8% 31.3% 45.0% 
Lenawee 104 41.3% 11.5% 8.7% 0.0% 0.0% 38.5% 51.7% 
Macomb 1,107 51.0% 8.7% 11.1% 0.6% 2.2% 26.4% 47.8% 
Monroe 224 46.4% 8.9% 10.3% 0.4% 2.2% 31.7% 46.9% 
Oakland 1,508 50.5% 12.1% 10.0% 0.3% 2.3% 24.8% 46.9% 
Sanilac 38 36.8% 15.8% 7.9% 2.6% 7.9% 28.9% 51.5% 
St. Clair 193 38.9% 8.3% 13.0% 1.6% 2.6% 35.8% 47.9% 
Washtenaw 396 46.0% 14.6% 11.9% 0.3% 1.5% 25.8% 42.7% 
Wayne 4,578 65.4% 9.5% 6.5% 0.3% 1.9% 16.4% 29.6% 


The purpose of conducting a consistent and timely follow-up on non-responders is to disabuse 
individuals of the belief that failure to respond to the qualification questionnaire has no negative 
consequences. Instead, the follow-up notice indicates that the Court does monitor the response rate 
and is prepared to enforce the provisions of its jury selection plan but this step can only have an effect 
on those individuals who actually receive the qualification questionnaire. To the extent that the 
increased non-response rate actually reflects an increased rate of undeliverable questionnaires, these 
follow-up efforts cannot greatly improve the overall jury yield. The proportion of non-respondents that 
are unreturned undeliverable qualification questionnaires will have to be addressed through targeted 
strategies such as more frequent updates to the master jury wheels and increased use of NCOA updates. 


* The Third Judicial Circuit Court of Michigan, the state general jurisdiction court that serves Wayne County, 
Michigan had a follow-up program in place until the late 1990s. At that time, the Third Circuit Court experienced a 
41% non-response rate for the first mailing in Wayne County and a qualified jury yield of 35%. On the follow-up 
mailing for previous non-respondents, the non-response rate fell to 26% (a 33% decrease) and the qualified jury 
yield increased to 45% (a 29% increase) (data on file with the NCSC). 
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Reporting for Jury Service 


After jurors are found to be qualified for jury service in the Eastern District of Michigan, their names are 
added to the Qualified Wheel for their respective division. Names are then randomly selected to receive 
a jury summons three to four weeks before their scheduled reporting date. Currently, jurors in the 
Detroit Division are summonsed for a 2-week term of service while jurors in the other divisions are 
summonsed for 4-week terms of service. As a general matter, jurors are summonsed for jury service 
within a fairly short time—typically three to four months—after they are placed on the Qualified Jury 
Wheel. There is no evidence that this short time-lag adds to the under-representation of African- 
Americans through additional undeliverable, disqualification, exemption, or excusal rates. 


On any given reporting date, the Jury Department anticipates a 25% failure-to-appear rate and adjusts 
its summonsing to accommodate the expected absence of jurors. This practice was put into place 
approximately 10 years ago and has remained fairly accurate over time. Persons who fail to appear are 
sent a letter with instructions to call the Jury Department to explain their absence. Many of these FTA 
jurors explain that they simply “forgot” to call and find out if they were needed to report for service, 
particularly if they had not been needed earlier during their term. All FTA jurors are rescheduled for 
another term of service, regardless of whether they call in. A review of FTA jurors found very few repeat 
offenders. Although the daily FTA rates appear fairly high, the vast majority of summonsed jurors do 
fulfill their jury service obligation eventually. 


Critique of Jury Selection Process with Recommendations 


As outlined in the previous discussion, the two most likely causes of underrepresentation of African- 
Americans in the jury pools of the Eastern District of Michigan are non-response rates and undeliverable 
rates. Non-response rates are particularly problematic in Wayne County, where the largest 
concentration of African-Americans within the Eastern District of Michigan resides; however, non- 
response rates in all counties within the Eastern District of Michigan are now significantly higher than 
average and have trended upward in a precipitous manner since the September 29, 2009 mailing 
contributing to the underrepresentation of African-Americans from all counties within the Eastern 
District of Michigan. 


In addition, some portion—perhaps as much as half—of the non-response rate likely consists of 
unreturned undeliverable questionnaires. Although the undeliverable rate is commensurate with other 
urban areas, other evidence suggests that as much as 34% of the addresses from the original juror 
source lists have become stale due to recent migration rates within the Eastern District of Michigan. 
Again, to the extent that migration rates correlate with socioeconomic status and minority status, these 
also are likely contributors to underrepresentation of African-Americans. 


Although both non-response and undeliverable rates contribute to decreased jury yields in the Eastern 
District of Michigan, it is not clear which is the more severe problem at the present time. Although non- 
response rates have long been recognized as a likely contributor to the underrepresentation of 
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minorities, the current age of the master jury list suggest that undeliverable questionnaires including 
those that are not returned by the U.S. Postal Service may be the more immediate problem. 
Confirmation of the proportion of non-responses that are actually unreturned undeliverable 
questionnaires will help prioritize the potential strategies to address these issues as well as provide 
information on which to evaluate their impact. Recommendation 1, below, suggests a strategy for 
documenting the extent of unreturned undeliverable questionnaires. 


Ultimately, however, any efforts to increase representation will require that both of these factors be 
addressed. Recommendations 2 and 3, below, provide detailed strategies for doing so. 


Recommendation 1: Confirm to the greatest extent possible the proportion of non- 
responding qualification questionnaires that are unreturned, undeliverable 
questionnaires. 


The combination of relatively flat undeliverable rates over time and dramatically increased non- 
response rates is unusual in contemporary jury operations, but not unprecedented. The American 
Judicature Society study estimated that up to 39% of non-response and FTA rates could be attributed to 
questionnaires and jury summonses that were ultimately lost in the mail.°° More recently, other urban 
jurisdictions have reported similar problems. In the Circuit Court for the City of St. Louis, for example, 
local sheriffs were unable locate 83% of jurors who were ordered to show cause for failing to appear for 
jury service.®” It may be a peculiar artifact of the economic crisis in the Detroit metropolitan region (e.g., 
the U.S. Postal Service may be delivering the qualification questionnaires to now vacant residential 
addresses), or it may reflect more systemic problems with postal service in the Detroit metropolitan 
region. Nevertheless, it would be a valuable endeavor to quantify as accurately as possible the extent of 
the non-response rate that can be attributed to unreturned, undeliverable qualification questionnaires. 
This would provide the Court with information with which to evaluate the impact of efforts to improve 
both problems. 


An effective and reasonably inexpensive strategy for documenting this information would be to use a 
more reliable delivery method than first-class mail (e.g., certified mail with return receipt requested) on 
a random sample of follow-up notices or second questionnaires. Based on current non-response rates, 
for example, each batch of 5,000 qualification questionnaires mailed for the Detroit Division would be 
expected to result in 1,320 non-responses (26.4%). The December 2009 follow-up effort yielded 


= BOATRIGHT, supra note 24, at 65-66. 


°” Office of the Jury Supervisor for the 22nd Judicial Circuit [MO], Jury Management Report (July 1, 2008 to June 
30, 2009) 6. 


°° The Detroit Residential Parcel Survey, completed in 2009, confirmed that 10% of residential housing units in the 
City of Detroit were unoccupied. Detroit Residential Parcel Survey, Citywide Report for Vacant and Non-Vacant 
Housing (2009)(available at 

http://www.detroitparcelsurvey.org/pdf/reports/DRPS citywide vacancy housing.pdf). 
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responses from 2,105 (42.1%) of the second qualification questionnaires (including questionnaires 
returned as undeliverable), leaving 2.895 (57.9%) of the second questionnaires unaccounted for. In this 
experiment, the Jury Department would randomly select a sample of 200 to 250 second qualification 
questionnaires to be delivered via certified mail with return receipt requested. The return receipt would 
show that the second questionnaire was delivered as addressed. This would provide presumptive 
evidence that the prospective juror also received the original questionnaire at the address and failed to 
respond (a true scofflaw juror). Alternatively, the return receipt would indicate that the second 
questionnaire could not be delivered because the juror could no longer be found at that address 
(unreturned undeliverable). The difference in the response rate between the certified mail and the first- 
class mail methods would indicate the approximate proportion of the current non-response rate that 
can be attributed to unreturned undeliverable questionnaires. If the results of this experiment show 
that a meaningful proportion of the non-response rate is really a U.S. Postal Service delivery problem, 
the Court should contact the US Postmaster for the Detroit metropolitan region, provide him® with the 
results of this experiment as well as the analysis described in this report, and seek his advice and 
assistance on how best to ensure undeliverable mail is returned to the Court and what additional steps 
the Court might undertake to further reduce the undeliverable rate. 


Recommendation 2: Improve the accuracy of address records on the master jury 
wheels. 


Part of the solution to improved representation of minorities in the jury pools is to ensure that 
qualification questionnaires and jury summonses reach their intended recipients. This requires that the 
Court improve its master wheel maintenance efforts by undertaking four discrete initiatives. 


1. Update the master jury wheels at least annually. The combination of existing migration rates in the 
Eastern District of Michigan and the relatively small window of time in which NCOA address updates 
can be applied makes it imperative that the Court update the master jury wheels for the Eastern 
District of Michigan on a much more frequent basis. Even after applying NCOA updates to the 
original master jury wheels, the Court experienced undeliverable rates ranging from 5% to 16% for 
the various counties within the Eastern District of Michigan. These undeliverable questionnaires 
were undoubtedly the result of addresses that had been out-of-date for at least 24 months; the 
forwarding address, if one had been supplied to the U.S. Postal Service, had already expired and 
been removed from the NCOA database. The most recent NCOA updates, which were applied to the 
August 20 and 21, 2010 batches of questionnaires, found matches for one-in-four address records 
(25%), but were only able to provide forwarding addresses for half of those. In the meantime, the 
undeliverable rates continue at roughly the same levels as previously, while the non-response rates 
have climbed precipitously since September 2009, most likely due to unreturned undeliverable 
questionnaires. Combined, these statistics suggest that one-third, and possibly as many as one-half 


According to the U.S. Postal Service website, Lloyd E. Wesley is the current Postmaster for Wayne County, 


Michigan (appointed June 8, 1996). See http://webpmt.usps.gov/pmt003.cfm. 


National Center for State Courts 27 


Review of the Jury Selection Plan for the 
U.S. District Court, Eastern District of Michigan Final Report 


in some counties, of the address records on the current master jury wheels have become stale. This 
is an unacceptable drag on the overall efficiency of the jury system and a likely contributor to the 
underrepresentation of minorities, especially African-Americans, in the divisional jury pools. The 
Court should create new jury wheels as soon as possible and should update the jury wheels no less 
than annually hereinafter. 


In comments to the September 17, 2010 draft of this review, the court expressed reservations about 
the impact of a more frequent renewal process for the master jury wheels on the workload of the 
Jury Department. With the exception of requesting updated source lists from the respective state 
agencies and forwarding these to Sutera Data Systems, the work involved in creating the master 
jury wheels is done exclusively by Michael Sutera and should not affect the workload of the Jury 
Department staff. There would, of course, be an increase in costs for Mr. Sutera’s time. Based on 
subsequent conversations, it appears that the concern focuses primarily on the time lag from when 
the new master jury list is available from which to select names to receive a qualification 
questionnaire and when a sufficient number of jurors have been qualified from which to summons 
jurors (currently 2 to 3 months). The Jury Department experiences this time lag every time it renews 
the master jury wheels, regardless of how frequently the renewals take place. While it is correct 
that a 1-step jury system would eliminate the time lag between qualification and summoning,”° a 
conversion to a 1-step system should be done as a separate jury improvement effort rather than in 
conjunction with efforts to address non-response and undeliverable rates. The Eastern District of 
Michigan should first document the impact of these efforts, both to assess the impact on jury yields 
and jury pool representation and to provide a more accurate basis for calculating the number of 
summonses to be mailed under a 1-step system. 


2. Change the default parameters for the merge/purge procedures. The existing specifications for the 
creation of the master jury wheels require the vendor, Michael Sutera, to identify duplicate records 
based on name, gender and address. If a duplicate record is identified, the specifications also 
require the retention of the record from the list of registered voters; duplicate records originating 
with the list of licensed drivers and state identification card holders are discarded. Ideally, the 
process should identify and retain the most recently updated record or, in the alternative, records 
from the most frequently maintained juror source list." In Michigan, as in most states, the list of 


72 


licensed drivers is maintained more frequently than the list of registered voters.“ When creating 


7° The NCSC recognizes 1-step jury qualification and summoning as a more efficient method compared to 2-step 
systems. See Paula L. Hannaford-Agor & Nicole L. Waters, Tripping Over Our Own Feet: Two Steps Are One Too 
Many in Jury Operations, in FUTURE TRENDS IN STATE Courts 112 (NCSC 2010). 


7. MUNSTERMAN & HANNAFORD-AGOR, supra note 46, at 17-18. 


ifs Michigan drivers are required to renew their licenses every four years. MICH. VEH. CODE 257.307 (2010). Under 
federal election law, registered voters cannot be removed from the list of registered voters unless the state’s voter 
registrar obtains credible information that the person has died, has moved to a new address, has otherwise 
become ineligible to vote in that state, or has failed to vote in two consecutive federal general elections and has 
failed to respond to a letter asking them to confirm their address. 42 C. 1973gg-6 (2010). 
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the new master jury wheels, the Court should direct Sutera Data Systems to identify duplicate 
records based on name, gender, and date of birth, but not mailing address. This will reduce the 
potential for unrecognized duplicate records, one of which will necessarily be an out-of-date 
address. When duplicate records are identified, the specifications should require the retention of 
the most recently updated record.” If those fields are not available from the administrative 
agencies, then the specifications should require that records from the most frequently maintained 
juror source lists — in this case, the list of licensed drivers and state identification card holders — be 
retained. 


3. Use NCOA to update all qualification questionnaire mailings and develop rules for managing out-of- 
district records. As has been demonstrated, the current migration rate in the Eastern District of 
Michigan necessitates the use of NCOA updates on all qualification questionnaire batch mailings. 
These updates ensure the most accurate address records for each mailing regardless of the passage 
of time since the jury wheel was created.”* Any updated records should be reviewed to determine 
the likelihood that the completed questionnaire will result in a qualified juror and the Court should 
develop rules for managing updated records. For example, the Court should consider discarding 
updated records that indicate out-of-district addresses, deceased persons, or persons with no 
forwarding address on file, but should send questionnaires to persons for whom the updated 
address indicates a residence within the Eastern District of Michigan. 


4, Implement limited use of suppression files. Suppression files are common tools in jury management. 
Their purpose is to suppress the records of persons who are deemed ineligible for jury service, 
either permanently or for a carefully defined period of time or situational criteria. Suppression files 
can take the form of status fields within the case management system or reference tables against 
which a list of prospective jurors is checked. These are purely operational processes intended to 
increase the overall efficiency of the summonsing and qualification process; they should have no 
impact on representation in the jury pool. As important, suppression files provide accurate 
documentation of individuals’ eligibility for jury service from one master jury list to the next (e.g., 
when a juror is deemed ineligible for jury service due to moving out-of-district, but the juror’s name 
continues to appear on the juror source lists in subsequent years. Suppression files should be used 
with great caution and monitored closely as the inappropriate application of suppression files has 
resulted in jury challenges in various courts in recent years including the Michigan Third Circuit 


? In comments on the September 19, 2010 draft of this review, court operations noted that a field indicating the 
data a record was last updated is not available on the jury lists, This field is a more reliable indicator of record 
accuracy than simply defaulting to the more frequently maintained source list. In conjunction with 
Recommendation 6 (Coordinated Community Outreach and Education Efforts with the Michigan State Courts), the 
Eastern District of Michigan should consider seeking the assistance of the Michigan Administrative Office of the 
Courts in recommending a legislative change to provide this field with the jury lists. 


™ If NCOA updates are applied within 90 days of the posting date, they also make the Court eligible for reduced 
postage rates from the U.S. Postal Service. See requirements for bulk commercial and standard mail prices at 


http://pe.usps.com/businessmail101/addressing/checkingAccuracy.htm. 
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Court in Wayne County.” Used judiciously, however, they offer tremendous potential for improving 
the efficiency of the jury system. 


For the Eastern District of Michigan, three types of suppression files would provide useful filtering 
screens for ineligible jurors: deceased jurors; jurors for whom the qualification questionnaire, jury 
summons, or other mailing has been returned marked undeliverable by the U.S. Postal Service; and 
jurors who have moved to an out-of-district address. The application of these suppression files is 
unlikely to have an immediate effect on qualification rates, but will over time reduce the number of 
questionnaires sent to persons who are ineligible for jury service reducing unnecessary staff 
resources and expenses. 


A suppression file for deceased jurors can be created from records obtained by the Michigan 
Department of Community Health, which maintains records for all births, deaths, marriages, and 
divorces that occur in Michigan.”© The Court should contact the department and make 
arrangements to obtain electronic files documenting the names, dates of birth, and addresses for all 
persons who have died in the Eastern District of Michigan since 2008” and update that information 
on a monthly basis. This suppression file can be supplemented with NCOA updates showing that 
that juror has died as well as responses from family members of the decedent juror. Before mailing 
a new batch of qualification questionnaires, the records should be cross-referenced against the list 
of deceased persons. If a match is identified, the qualification questionnaire for that person should 
be discarded. 


The suppression file for undeliverable addresses should be created from the records in the 2008- 
2010 master jury wheels. All such records that indicate that a qualification questionnaire, jury 
summons, or other official mailing from the Jury Department was returned marked undeliverable as 
addressed should be included in the suppression file. Before mailing a new batch of qualification 
questionnaires, the records should be cross-referenced against this list. If a match is indentified 
based on name, date of birth or SSN, and address, the qualification questionnaire for that person 
should be discarded; however, if the match is based on name and date of birth, but indicates a 
different address from that on the suppression file, the qualification questionnaire should be mailed 
to the prospective juror. It is vitally important that the suppression file for undeliverable records 
require a match on the name, date of birth AND previously undeliverable address to prevent the 


” See Paula Hannaford-Agor, Suppression Files: Valuable Tools or Traps for the Unwary? 23(3) Ct. Mar. 75 (2008). 


© The Michigan Department of Community Health has birth, death, and marriage records dating from 1863, and 
divorce records dating from 1867. 


” The U.S. Postal Service will include a reference that a person is deceased in the NCOA database, but only if it is 
provided with a certified copy of the death certificate. In the August 2010 batch of 10,000 qualification 
questionnaires, the NCOA updates identified 784 records of deceased persons (7.84%). 
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mistaken suppression of records for persons who could not be previously located, but who now 
show a new address within the Eastern District of Michigan. 


A final suppression file should be created for records showing out-of-district addresses. This file can 
be created both from returned questionnaires for the 2008-2010 master jury wheels and for 
updated NCOA records. Like the suppression file for undeliverable addresses, the out-of-district 
suppression file should require a match based on name, date of birth, and out-of-district address. If 
the record shows a new address within the Eastern District of Michigan, the qualification 
questionnaire should be mailed. 


Recommendation 3: Implement a rigorous follow-up on non-respondents. 


As previously discussed, the NCSC’s State-of-the-States Survey of Jury Improvement Efforts found that 
courts that send a second summons/qualification questionnaire or notice to non-responding and FTA 
jurors experience non-response/FTA rates that were 24% to 46% lower than courts that had no follow- 
up programs. These were the average non-response/FTA rates, however; the rates for courts that 
employed this type of follow-up program ranged from as low as 0% to as high as 50%. In a subsequent 
study, the NCSC attempted to identify the operational characteristics of these follow-up programs to 
determine the most effective approaches. That study found that timeliness and consistency were the 
two characteristics that best predicted lower non-response/FTA rates. In particular, those courts that 
had the lowest non-response/FTA rates had been following up on all non-respondents for extended 
periods of time and almost immediately after the juror’s non-response or failure-to-appear (usually 
within one week, but no more than three weeks after the juror’s non-response/failure-to-appear). 
Courts that conducted their follow-up programs on a less timely basis or very inconsistently had non- 
response/FTA rates similar to courts that had no follow-up program. 


To address the non-response problem in the Eastern District of Michigan, the Jury Department should 
implement a rigorous follow-up program on non-respondents. That program should consist of a second 
notice or second qualification questionnaire to be sent to the juror within a short time of the original 
return date. The second notice should include a strongly worded cover letter that describes the 
potential penalties for failure to complete and return the questionnaire. The Jury Department should 
also configure the jury automation system to be able to document the impact of these follow-up efforts 
by differentiating between jurors who respond to a first questionnaire and jurors who respond to a 


follow-up notice or second questionnaire.”® 


This will permit the Court to evaluate the impact of the 
follow-up program and to differentiate that impact from efforts to improve the accuracy of the address 
records on the master jury wheels (described in Recommendation 2). [Discuss time lag in determining 


who has responded, technology applications]. 


”° The results of the December 2009 follow-up effort that were reported in Table 5, supra, were only able to be 
documented because the Jury Department kept paper records with the dates on which the second questionnaires 
were mailed, permitting staff to track those dates back through the jury automation system. 
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If permitted by the JSSA, the Court should also consider implementing an Order-to-Show Cause (OSC) 
calendar, at least for a limited period of time, for jurors who continue to ignore the qualification 
questionnaire. The Court should understand that OSC hearings tend to be more labor-intensive, and 
consequently more expensive, than the second notice or qualification approaches. They also have less 
of an impact on non-response and FTA rates. For jurors who are statutorily qualified for service, the 
ultimate goal of the OSC hearing should be the juror’s completion of jury service. Fines or other 
penalties for non-response or failure to appear may be imposed, but those penalties should not 
substitute for the completion of jury service. Although few federal courts routinely show-cause or 
summons non-responders to questionnaires, most federal courts do not face the magnitude of the non- 
response problem in the Eastern District of Michigan. 


Before implementing an OSC calendar, the Court should determine the scope of the efforts. Will all 
jurors who fail to respond to a second questionnaire be sent an OSC notice? A random selection of 
jurors? Or only the most recalcitrant jury scofflaws? Most courts that have experimented with more 
aggressive enforcement efforts recommend limiting the scope of the OSC calendar to enforcement 
against the most recalcitrant jurors because it permits the court to control the potential costs of these 
efforts and it substantially reduces the risk of public disapproval if more aggressive enforcement is taken 
against individuals who might otherwise have been disqualified from service (e.g., non-citizen, unable to 
speak or understand English) or eligible for exemption or excusal due to age or medical hardship. 


These supplemental enforcement efforts are most effective when local media is invited to observe the 
proceedings and provided with sufficient background information to explain the rationale for the 
enforcement efforts. Media coverage helps educate the public about the importance of responding 
immediately to a jury summons as well as reinforces the notion that the court will enforce its rules 
regarding jury summons by issuing an order from the judge to round up recalcitrant jurors. It can be 
difficult to hold the attention of local media unless OSC calendars are scheduled with sufficient 
infrequency (e.g., not more often than quarterly). 


The Court should be aware of the possibility that these follow-up efforts may have little immediate 
impact on the initial non-response rates due to the longstanding perception of the local communities 
about the lack of negative consequences for failure to respond to qualification questionnaires and jury 
summonses. Neither the Third nor the Sixteenth Judicial Circuits of Michigan, which serve Wayne and 
Macomb Counties, respectively, engage in follow-up efforts.’? Because the volume of jury summoning 
and qualification is much higher for the state general jurisdiction courts compared to the Eastern District 
of Michigan, the impact of any federal court efforts to change community perceptions and educate 
these communities about the consequences of failure to respond to a jury questionnaire will necessarily 


79 NICSC’s State-of-the-States Survey of Jury Improvement Efforts, Local Court Survey (copies on file with the NCSC). 
The Michigan state circuit courts serving the counties of Bay, Genessee, Livingston, and Oakland reportedly do 
engage in follow-up efforts. No information is available for the remaining counties within the Eastern District of 
Michigan. 
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be muted. The Court should consider approaching these courts individually, or collectively through the 
auspices of the Michigan Administrative Office of the Courts, to undertake joint outreach and 
community education efforts including renewed follow-up programs (see Recommendation 5). 


Recommendation 4: Supplement existing juror source lists with state income tax filers, 
newly naturalized citizens, and volunteers. 


As a general observation, the current juror source lists used to compile the master jury wheels appear 
sufficiently inclusive and geographically representative of the communities served by the Eastern District 
of Michigan. Adding additional source lists solely for the purpose of including underrepresented groups 
on the master jury wheels is likely to have only a negligible, if any, effect and will greatly complicate the 
process of merging lists and identifying and removing duplicate records.®° The primary criteria that the 
Court should consider when considering whether to add supplemental source lists is the expected 
improvement in address record accuracy. The Michigan State Senate is currently considering Senate Bill 
0656, which would require the Michigan Circuit Courts to compile the master jury list by combining the 
lists of licensed drivers, state identification card holders, registered voters, and state income tax filers. If 
SB 0656 is ultimately enacted as law, the Court should consider amending its Jury Selection Plan to 
include the list of state income tax filers as a source list for the master jury wheels. Although it is 
unlikely that this list would greatly supplement the number of names on the combined source lists,** it 
would provide a vastly superior list in terms of record accuracy compared to the registered voters and 
licensed drivers lists because that list is maintained annually, rather than every four years (licensed 
drivers), or indefinitely (registered voters). If this list becomes available, the Court should instruct its 
vendor to retain records from the most recently updated record (if available), and otherwise from state 
income tax filers list first, then the licensed drivers list, and then the list of registered voters. This 
sequence of list priority will provide the most accurate master jury wheels possible. 


As a practical matter, it is extraordinarily difficult to identify broad-based juror source lists that can 
compensate for the underrepresentation of minorities on more commonly used lists such as registered 
voters and licensed drivers. Few such lists actually exist.°* From a purely political perspective, many 


®° Connecticut uses a combination of four source lists to compile its master jury list: registered voters, licensed 
drivers, state income tax filers, and recipients of unemployment benefits. An analysis of the composition of the 
master jury list found that 31% of the records originated from a single list; the remaining 69% of the list included 
persons found on two or more of the source lists. Of the unique records, 41% were licensed drivers who did not 
vote, file state income tax returns, or collect unemployment compensation; 37% were registered voters who did 
not drive, file state income tax returns, or collect unemployment compensation; and 22% were state income tax 
filers who did not vote, drive, or collect unemployment compensation. Less than 1% were persons who collect 
unemployment compensation, but do not vote, drive, or file state income tax returns. Munsterman & Hannaford- 
Agor, supra note 46, at 19. 


2 Only 6% of the names on the Connecticut master jury list originate exclusively with the list of state income tax 
filers. Id. at 17-28. 


* A notable exception is tribal lists, which courts in some jurisdictions have used to ensure that Native American 
populations are fairly represented in the jury pool. 
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minority groups may be reluctant to share member lists with government agencies, even for the 
purpose of ensuring their fair representation in the jury pool. As noted above, the Eastern District of 
Michigan is concerned that the Arab-American/Chaldean communities are underrepresented in the 
divisional jury pools and is particularly interested in approaches that would increase their representation 
to proportional levels.®? Nevertheless, there is no statutory bar on ensuring that the master jury wheels 
are as inclusive as possible; indeed, the JSSA specifically permits the use of supplemental lists to “foster 
the policy and protect the rights secured by sections 1861 and 1862” of the Jury Selection and Service 
Act.** One potential source of prospective juror names that might move this objective forward is the list 
of newly naturalized citizens. Judges for the Eastern District of Michigan preside over naturalization 
ceremonies for an estimated 200 to 300 persons each month, many of which have surnames suggesting 
Middle Eastern ancestry. To ensure that these persons are afforded the opportunity serve, the Court 
should consider modifying the Jury Selection Plan to add their names and address records to the merged 
source lists used to create the master jury wheels. If the person already appears on the merged source 
lists (e.g., as a licensed driver), the duplicate record would be removed according to the list priority 
criteria established by the Eastern District of Michigan. If the person was not previously included on the 
merged lists, however, this supplemental list of newly naturalized citizens would provide an opportunity 
for that person to be considered for jury service shortly after becoming a citizen. 


A final possibility for supplemental source lists is to create a list of “jury service volunteers” — persons 
who are not otherwise included on existing juror source lists and who consent to have their names and 
addresses added to the merged source lists during the creation of the master jury wheels. This 
approach, which is employed by the state general jurisdiction courts in Maine® and New York,” does 
not increase the probability that a “volunteer” juror would be selected to receive a qualification 
questionnaire, much less be selected as a trial juror. But it does improve the inclusivity of the master 
jury wheel by ensuring that persons who are otherwise qualified for jury service, but who are not 
registered voters or licensed drivers, are included as potential jurors on the master jury wheel.” This 
approach would also provide a concrete step that judges, lawyers, and key court personnel could 


%3 As discussed above, the reliability of population estimates for these communities is highly suspect. Without 
knowing what proportion of the jury pool should consist of Arab-American/Chaldeans, it is impossible to 
determine the extent of their underrepresentation, if any. 


** 98 USC § 1963(b)(2)(2010). 
8° STATE OF MAINE, SUPERIOR COURT, TRAVERSE JUROR HANDBOOK 4 (June 2009). 
8° NY. Jup. Law § 506 (2010). 


a Adding “volunteer jurors” to the master jury wheel does not violate principles of random selection because the 
names of the jurors are added to the master jury wheel before the court begins to randomly select jurors to 
receive a qualification questionnaire or jury summons. The random selection process is not implicated at all. 
Supplementing the master jury wheel with a list of volunteer jurors is conceptually and logistically distinct from 
asking jury-eligible persons to volunteer for jury service in a particular trial or trial term as was prohibited in United 
States v. Branscome, 682 F. 2d 484 (1982). 
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encourage citizens to take during public outreach and education meetings. Individuals who wished to 
volunteer for jury service would complete a form listing their names, addresses, dates of birth and other 
information currently provided with the juror source lists. Each year when the Court renews the master 
jury wheels, the list of volunteer jurors would be merged with the other lists and duplicate records 
would be identified and removed according to the list priority criteria employed by the Court. This 
approach would similarly require a modification to the Jury Selection Plan. 


Recommendation 5: Use the complete merged juror source lists as the master jury 
wheel. 


The discussion of the jury selection process and findings described the potential risk of introducing and 
perpetuating sampling error bias into the jury selection process through the practice of using a 
subsample of the entire merged source lists as the master jury wheels. Given that the merged source 
lists reflect the proportionality of the voter registration list required by the JSSA, using the complete 
merged juror source lists as the master jury wheel presents no inherent logistical obstacles (e.g., 
randomly deselecting records to make the merged list conform to the JSSA_ proportionality 
requirements) to using the complete merged list as the master jury wheel. This would completely 
eliminate the risk of perpetuating sampling error bias into subsequent steps in the juror selection 
process because each new batch of qualification questionnaires would be drawn from the entire list. 


Implementation of this recommendation would require two significant modifications to the Jury 
Selection Plan. The first is specifying that the Eastern District of Michigan would create a single master 
jury wheel for use by all of the judicial divisions. The master jury wheel would consist of the complete 
merged juror source lists. The second modification, however, would involve developing a different 
process for allocating qualified jurors to the respective judicial divisions. Otherwise, the differential 
demand for jurors for each of the judicial divisions would create qualified jury wheels that would not 
adhere to the proportionality requirement of the JSSA. One viable option would be to create a single 
qualified jury wheel for the Eastern District of Michigan comprised of all persons who respond to the 
qualification questionnaire and are deemed to be statutorily qualified for jury service. When 
summoning these qualified jurors for service, the Jury Department would allocate jurors to the 
respective divisions in accordance with the proportionality requirement. In essence, this new system of 
allocating jurors to the respective judicial divisions would mechanically recalibrate the proportionality 
system into the jury summoning process, thus compensating for the uneven qualification rates across 
counties within the Eastern District of Michigan. 


Consider, for example, how this system would compare to the existing system. In U.S. v. Bates, the 
Court found that the master jury wheel for the Detroit Division fairly reflected the proportional 
representation of the respective counties encompassed by the Detroit Division as did the proportion of 
questionnaires mailed to prospective jurors in each county. Wayne County residents were selected to 
receive qualification questionnaires in proportion equal to their representation on the registered voter 
list (39%). Due to uneven qualification rates across counties, however, the proportion of Wayne County 
residents on the qualified juror wheel was only 32%; Oakland and Macomb Counties, which comprised 
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25% and 16% of the registered voters list respectively, were over-represented on the qualified juror 
wheel (29% and 19% respectively). Under the proposed allocation system, the Court would reintroduce 
the proportionality requirement by summoning jurors as needed to meet the demand in each of the 
judicial divisions in accordance with their county's proportional representation on the registered voters 
list. In every pool of jurors summonsed for the Detroit Division, 39% would be selected from qualified 
jurors residing in Wayne County, 25% would be selected from qualified jurors residing in Oakland 
County, and 16% would be selected from qualified jurors residing in Macomb County, and so on. 


In essence, the proposed allocation system is a form of stratified selection, similar in intent, if not in 
operation, to the jury selection plans adopted by the U.S. District Courts for the District of 
Massachusetts and the District of Kansas.®* Nothing in the JSSA or in the Guide to Judicial Policy appears 
to prohibit this approach. In fact, this system would further the stated policy that “litigants in Federal 
courts entitled to trial by jury shall have the right to grand and petit juries selected at random from a fair 


“89 Jurors would 


cross section of the community in the district or division wherein the court convenes. 
still be selected at random from the master jury wheel to receive a qualification questionnaire, and 


qualified jurors would still be selected at random to serve in the various judicial divisions. 


Nor does the proposed allocation system violate the prohibition against discrimination on the basis of 
race, color, religion, sex, national origin, or economic status as proscribed in Section 1862. In this 
respect, it does not raise any of the problems at issue in U.S. v. Ovalle,” in which the jury selection plan 
for the Eastern District of Michigan was ruled unconstitutional because it resulted in the de-selection of 
White jurors on the basis of race with the intent of balancing the ratio of black to white jurors to mirror 
that demographic ratio in the community. In contrast, the proposed allocation system does not deselect 
jurors on the basis of race or any other prohibited criteria, but rather randomly selects qualified jurors in 
proportion to their geographic representation on the registered voters list. While the federal courts in 
Massachusetts and Kansas have elected to remedy uneven qualification rates indirectly by using 
supplemental draws based on zip code to restore as much as possible the requisite proportionality of 
the qualified jury wheel, this allocation proposal would do so directly by restoring the requisite 
proportionality to the respective division jury pools themselves in the summonsing process. 


To implement this recommendation, it would be necessary to modify and secure approval of the Jury 
Selection Plan. If adopted and approved, the jury automation system would have to be reprogrammed 


TG compensate for uneven qualification rates by zip code, the Plan for the Random Selection of Jurors for the 
U.S. District Court, District of Massachusetts provides for a supplemental random selection from the same zip code 
to replace jury summonses returned by the U.S. Postal Services as “undeliverable”. U.S. District Court, District of 
Massachusetts, Plan for the Random Selection of Jurors § 8 (March 3, 2009). Similar provisions have been adopted 
by the U.S. District Court, District of Kansas, concerning both undeliverable and non-responding qualification 
questionnaires. R. Practice, U.S. District Court, District of Kansas VI(g)(2) (March 17, 2009). 


8° 98 C. § 1861 (2010). 


*° United States v. Alexander Ovalle, 136 F. 3d 1092 (1998). 
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to accomplish the proportional summoning.” Because the divisional jury pools place the highest 
demand on Wayne County residents compared to residents of other counties within the Eastern District 
of Michigan, it will be critical that the Qualified Jury Wheel contain a sufficient number of qualified 
jurors from Wayne County to satisfy the demand in the divisional jury pools. As a practical matter, a 
disproportionate number of qualified jurors from other counties within the Eastern District of Michigan 
will likely be placed on the Qualified Jury Wheel, but never actually summonsed for jury service as a 
result of this allocation system. 


Comments by both court operations and David Williams (Attorney Advisor, Administrative Office of the 
US Courts) expressed concern about the impact of using the fully merged lists as the master jury wheel 
on computer server capacity and JMS operations. It is not imperative that the entire master jury wheel 
be loaded on the JMS system. Many large, urban courts have addressed similar concerns by keeping the 
master jury wheel separate from the jury automation system. Those courts randomly select records 
from the master jury wheel on a periodic basis and load only those records onto the jury automation 
system. In this way, the actual number of records in JMS would be no greater than the current size” 
and should have no effect on server or JMS operational capacity. 


Recommendation 6: Approach the Michigan Administrative Office of the Courts about 
coordinated community education and outreach efforts. 


The problems concerning underrepresentation of minorities in the jury pool are not unique to the 
Eastern District of Michigan. Most urban courts across the country struggle to remedy under- 
representation resulting from disproportionate non-response, undeliverable, and excusal rates, 
including the state general and limited jurisdiction courts in Michigan. Indeed, many of the Michigan 
Circuit Courts have a long history of public outreach and education for the purpose of improving jury 
diversity and public trust and confidence in the jury system. Given the similarity both in the nature of 
the problem and the desire to find effective remedies, it would be useful to both the federal and state 
courts to join forces, combine resources, and present a unified, coherent message to their shared 
audience of prospective jurors. The benefit to the Eastern District of Michigan would be especially great 
insofar that the volume of jury trial activity is substantially greater in state courts compared to the 
federal court. Thus, the impact of a coordinated effort would likely be more powerful than the federal 
court acting independently. Regardless of the number of partners involved in community outreach and 
education efforts, the Court should recognize that a concerted and sustained long-term effort will be 


** The Superior Court of Maricopa County, Arizona, which also employs JMS as its jury automation system, has a 
similar allocation system to summons jurors to the five court locations within the county. See Paula L. Hannaford- 
Agor & G. Thomas Munsterman, Assessment of PWS System Effects on the Random Selection of Jurors and the 
Demographic Characteristic of the Jury Pool in the Superior Court of Arizona, Maricopa County (Final Report, Oct. 6, 
2006). 


* If the Eastern District of Michigan renews its master jury wheel annually, the JMS database will actually be 
considerably smaller than the present size. 
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necessary before any appreciable impact can be expected in terms of improved response rates and 
diversity in the jury pools. 


The Ad Hoc Committee has already proposed public education and outreach initiatives in cooperation 
with the State Bar of Michigan, the Michigan Federal Bar Association, the Federal Public Defender 
Office, and the Michigan District Attorney’s Office. This recommendation merely extends scope of the 
cooperative efforts to the state general and limited jurisdiction courts. Each state judicial circuit 
operates its jury system independently, making it logistically more difficult to coordinate these efforts. 
Consequently, this proposal recommends that the District Court approach the Michigan Administrative 
Office of the Courts for assistance and support in coordinating these efforts. Deborah Green, the Region 
| Administrator for the Michigan Administrative Office of the Courts, would be the most appropriate 
liaison for this effort. Ms. Green’s mailing address and contact information are PO Box 02984, Detroit, 
MI, 48202, telephone (313-972-3300), and email GreenD@courts.mi.gov. 


Conclusions 


Although the Court’s primary interest in seeking the assistance of the NCSC in this review is the 
representation of minority populations in the jury pools of its judicial divisions, the evidence suggests 
that efforts focused on the other principal objectives of effective jury system management—namely, 
securing an adequate pool of prospective jurors and managing jury operations in a reasonably efficient 
manner—would accomplish the Court’s intent more effectively. Currently, the Eastern District of 
Michigan expends excessive resources to locate and qualify a continually diminishing number of 
prospective jurors. Many of the original jurors from the master jury wheels have moved to new 
addresses since the 2008-2010 master jury wheels were created. Other jurors may still receive their 
qualification questionnaires, but choose not to respond, believing that the Court neither knows nor 
cares whether they do or not. One symptom of these factors is apparent in the demographic 
composition of the jury pool, but the most direct remedies—implementing a rigorous follow-up program 
on non-respondents and conducting more frequent and intensive management of the master jury 
wheels—should be directed toward improving the performance of jury operations with respect to these 
other objectives. Both of the remedies outlined in Recommendations 2 and 3 are fairly low hanging fruit 
in terms of implementation and would have the greatest likelihood of success. Not taking these steps 
will ensure that minority representation continues to deteriorate as will the overall efficiency of jury 
operations. 


The other recommendations described in this report as well as many of the “short-term fixes” under 
discussion by the Ad Hoc Committee are worthwhile efforts in the long run, but are logistically more 
complicated and would not likely bear fruit in terms of improved minority representation in the jury 
pool for some time, if at all. Recommendations 4 and 5, for example, require modification of the Jury 
Selection Plan for the Eastern District of Michigan, the approvals for which are likely to be time- 
consuming. Public education and outreach efforts, regardless of the number and nature of partnering 
organizations (Recommendation 6), have only a very indirect impact on the actual demography of the 
jury pool and will no doubt require a concerted and sustained effort to have any impact on public 
perceptions of jury service in the targeted communities within the Detroit metropolitan area. 
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Recommendation 1 continues the diagnostic investigation as to the ultimate disposition of qualification 
questionnaires, and may eventually lead to additional suggestions from the U.S. Postal Service to 
improve the delivery of jury-related mailings, but again will not have an immediate impact on the 
demography of the jury pool in the Eastern District of Michigan. 
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